




PRINCIPLES 

OP 

MUHAMMADAN LAW. 

BY 

SIR WILLIAM H. MACNAGHTEN. 

WITH 

(1) A Schedule op Statutes, Beoulations, and Aers 
Relating to Muhammadan Law ; 

(2> Extracts from the Works of Sir William Jones, 
E. P. Elbbrlino, Neil Baillie, 

Sham A Churn Sircar, 

ALMARIC RuMSET, &iC. ; 

(3) A Summary of the Muhammadan Law (prefixed), 
(4) A COPIOUS INDEX; 


COMl'TLED BY 

PROSUNNO COOMAR SEN, 

EDITOR, LEGAL COMPANION. 




CALCUTTA: 

PEINTED AND PUBLISHED BY D. E. CEANENBURGH, 

at his « LAW-PUBLISHING PRESS,” 

No. 36, SHIBTOLA LANE. BOW BAZAR 


1881. 



CALCUTTA i 

FSllfTXit) IIV I). E. CBAKENBt)li&I{,^LAW-Ft7Bi:.lSBmo Bakss, 
Ko. Shibtdllab. Lane, Bow Baxar, 

AlVD 

, I. C. Bo&b anj> Co-, Stanhove Pebss, 

- No« S49» How Bazar Street. 


TABLE OF CONTENTS. 


Title Page. 

Preface. 

Contents, 

Abbreviations. 

Errata. 

A Summary of Muhammadan Law — 

Chapter I. — Introduction 
ay IL— Inheritance, — 

Section L— General Buies 
„ II. — Order of Succession 

„ III.— Sharers ... 

„ IV n — Besiduaries 

„ V. — Distant Kindred 
„ VI. — Of Belations who are not heirs 

„ VII.— Exclusion ^ 

„ VIII.— Of the Beturn 

„ IX.— Of the Increase 

„ X.— Division of Property among heirs 

III.— Of Marriage ..i^ 

„ IV.-»Of Parentage ... ... 

„ V.— Of Divorce «.« 

„ VI. — Of Dower ... ••• 

„ VIL— Of Quardians and Minority 

„ VIII. — Of Maintenance ... ••• 

„ IX.— Of Gift 

„ X.— Of Sale 

„ XI Of Pre-emption 

„ XII.— Will ... 

„ XIII.— ‘Wukf or Endowmenta 

MAcjunoBTSii's Pmhoipies of Mb h a mi iadam Lav— 
Cliapter I.— Principles of Inhwitance,— 

Section General Eules ... ... 

„ n.— Sliaiera and Beridttariea 


Chapter 




IV 

ix 

xi 

XX 

XXV 

xxix 

xxxii 

ft 

xxxiii 

xxxiv 

xxxvii 

xxxix 

xl 

xlii 

xliii 

xliv 

xlvi 

xlvii 

liil 

Iv 


%• 

3 



CONTENTS. 


Section III. — Distant Kiiidred 

,1 IV. — Primary Pules of Distribution ... 

„ V. — Buies of Distribution among numerous claimants 

„ VI.— Exclusion from and partial surrender of inheritance 

„ A^II. — Increase 
,, VIll. — Beturn 
„ IX. — Vested Inheritances 

„ X. — Missing Persons and Posthumous Children 
yy XI, — De commorieutibus 

„ X II.— Distribution of Assets 
„ Xlll.— Partition 


Chaptey 


V 

« 

M 

II 


II. — Of Inheritance according to the Imamiya or Shia Doc- 
trine ... 

IIL~Of Sale X 

IV.— Of Shufaa or Pre-emption ... 

V.— Of Gifts 

VI.— Of Wills 

VII.— Of Marriage, Dower, Divorce, and Parentage 
V HI.— Of Guardians and M inoriiy 
IX.— Of Slavery 
X.— Of Endowments 
XL — Of Debts and Securities 
XIL— Of Claims and Judicial Matters ... 


StATUTBS BBLATXNa TO MUEAMMADAN LAW— 

4L Geo. Ill, C. 70, s. 17 
97 . „ C. 142,b. 13 


6 

11 

13 

20 

21 

22 

25 

26 

29 

30 

31 

33 

41 

46 

49 

61 

54 

59 

62 

66 

69 

72 


77 

If 


EELATiNa TO Muhamhadan Law— 
V of 1799 
XI of 1793 
1 of 1795 
XLIV of 1795 
X of 1800 
XI of 1816 
HI of 1802 
IV of 1827 
c m of 1877 



79 

84 

87 

88 
90 
96 

95 

96 

97 



CONTENTS. 


Acts EBLATiNa to Muhammadan Law— 

V of 1843 (Abolition of Slavery) 

XXI of 1850 (Lex Loci Act) 

I of 1869 (Oadh Taluqdars Act) 

XXI of 1870 (Muhammadan Executors) 

VI of 1871 (Bengal Civil Courts Act) ... „ 

IV of 1872 (Punjab Laws Act) 

III of 1873 (Madras Civil Courts Act) 

IX of 1876 (Indian Majority Act) ••• 

XVII of 1876 (Burmah Courts Act) 

XX of 1875 (Central Provinces Act) 

(B. C.) I of 1876 (Begistration of Muhammadan Marriages) .. 

Buies on Ditto ditto ditto 
XV of 1877 (Limitation Act) 

Extracts— 


Origin of Muhammadan Law ... ... 

Basis ditto ditto ... ... 

Furaiz or Inheritance ••• ••• ••• 

Sharers .*• ••. it. 

Besiduariea 

Distant Kindred ... 

Exclusion «#« « • • • • • 

Apostacy— Impediments to Succession^ and Exclusion from Inheritance 
Table of Succession ... ... ... 

„ of Sharers and Shares 

Examples of the Division of Property among Sharers and Besiduariea... 

,, „ n Different heirs ... 

Of the Increase and Beturn ... ... 

Vested Inheritances ... ... ... ... 

Miscellaneous Examples on Sharers and Besiduaries ... 

Examples for Practice ... ... ••• ••• 

Demand of Pre-emption ... 

Devices for evading tHe right of pre**emption ... ... 

Consummation of Marriage 

Index ... ... ... 


98 

99 
100 

n 

101 


102 

103 

106 

106 

.107 

118 

131 


132 

136 

137 
140 
146 
149 
162 
154 
169 
177 
179 
186 
189 
197 
199 
205 
209 
217 
219 
221 




INDEX 


A 

Acknowledged kindred, xi. 
Acknowledginoiit of another as son, 
xxrvii. 

Acquired property, 1. 

Act V of 1843, 98. 

„ XXI of 1850, 99. 

„ I of 1869, 100. 

,, XXI of 1870, 100. 

„ VI of 1871, 101. 

„ IV of 1872, 101. 

„ III of 1873, 102. 

„ IXof 1875, 103. 

„ XVII -of 1875, 106. 

„ XXof 1875, 106. 

„ 1 of 1876, 107. 

Adoption, vi. 

Adoption, power of Muhammadan 
talookdara to take a sou in, 100. 
Ajmere Code, claime of dower, 97. 
Allegiance, dift'erence of, 1. 

Ancestors, false, 6. 

Ancestral property, 1. 

Apostacy, 164. 

Assets, distribution of, 30, xzxiii. 
Aunts, maternal, 7. 

Aunts, paternal, 7. 

B 

Bequests become vested by accept- 
ance, liii. 

Bequests, conditions of, liv. 

„ by minor, liv. 

Brother's daughter, 7. 

Brothers, share of, 4. 

Brother's sons, 7. 

d 

Captives, viii. 

Claims, 72. 

Consummation of marriage, 219. 
Courts, law to be observed by Bom- 
bay, 96. 

Cousins, 6. 

Crown, xi. 


D 

Daughter, xvii, 169. 

Daughter's children, 7. 

Daughter, share of, 1, 3, 141, 
Doath-beil divorce, 57, 38. 

Debts, 1, 61. 69, 138. 

De commoriontibuB, 29. 

Deferred dower, 67. 

Delivery of gift, 49. 

Deposit not necessary immediately on 
preferring, claim, liii. 

Devices for evading pre-emption, 217. 
Devices for evading the right of pre- 
emption, liii. 

Disinheritance, iv. 

Distant kindred, x, xxv, 0, 149, 174. 
Distant kindred, rules for tho suc- 
cession of, 8, 9. 

Distribution, U, 13 — 20, 30. 

Divisiou of property, xxxiii. 

Divorce, two forms of, xxxix. 

„ declaration of husband 
amounting to, xxxix. 

Divorce, 64. 

Divorce, rules of, 67. 

Dower, 64, 60, 97. 

Dowel’, XXXV, xl. 

„ may be duo without agreement, 
xl, 

„ deferred or prompt, xl, xli. 

„ if not speoifiod. 

Dying together, persons, vii. 

E 

Endowments, Iv, 66. 

Evidence, 73. 

Examples of the division of property 
among sharers and residuaries, 179, 
185, 199. 

Examples for practice, 206. 

Exedusiou from inheritance, xxix,.,X|, 
20, 39, 162, 154. 

Exclusion, heirs not liable to, 2. 
Execution of wills, 78. 

Executors, 52, 96, 100. 

Executors cannot resign, 53, 



1 


INDEX. 


IT 

^alBe ancefltom^ 6. 

?*alae grand father, 141. 
falae giaudmotlier, 142. 

Father, xvj, 5, 140, 100. 

Patliei’s grodt-grandf<itlior, 7. 

Father's grout-great -graudlailicr, 7. 
Father's puteiuul uiiole, 7. 

Feznalo ancestors, patciuol, G. 

Pull blood, htirs of, v. 

Full aistoiH, XIX, 143, 170. 

Funeral expouses, 137. 

FAraiE^ 137. 

G 

Gift, 49. 

Gift on death-bed, 50. 

Gift on death-bod, xlv. 
verbal, xhv. 

subject of, must be in existence, 
xliv. 

„ defined, xUv. 

„ three kinds of, xliv. 

aoccx)tance and seizin necessary 
in a, xliv* 

II to nn heir, xlv. 

„ coDtiugeiit or future, void, xliv. 

II to a minor, xlv. 

„ revocation of, xlvi. 

II invalidity of, undefined, xlv. 
Grandfather, xvii, C, 7, 140, 169. 
Grandmother, xv, 6, 7, 142, 170. 
Guardians. 69. 

Guardians, xlii. 

„ mateinal relatives are the 
lowest spcoicft of, xUi. 
Guardians, rights of, in marnage, 56. 

H 

Half blood, heirs of, v. 

Half bTOlhers, xvin, 4, 5, 141. 

HaJf bisters, xviii, xx, 4 ^ 5, 143, 169, 
170. 

H<^aphrodite, vii. 

Hiba-hashart ul iwaz, xliv. 
JIPiba^biMwaz, xliv. 

Hiba ba shartul lwa& 50. 

HibtttixlLv. 

Hib bil iwaz, 5<X 
* Homicide, 1, 159. 

Husband, xui, 171. 


Husband, powers of, xxxiv. 

„ issue of a woman with more 
than one, xxxviii. 

Husband, share of, 3, 141. 
Hypothecation, 71. 

I 

Tddit, xxxix. 

Ijmaa, 134. 

illegitimate child, if acknowledged, ac- 
quires the status of legitimacy, 
xxxvii. 

Illegitimate children, vi. 
luiainiya doctrine, 33. 
lin pediments to succession, vi, 154. 
imxiotency, a ground of divorce, 58. 
improvement of property (the subject 
of right of pre-emption) by inter- 
mediate x>llLchasel^ hi. 

InoroaNe, xxxii, 21, 39, 189. 

Inheritance, 137. 
luiieritance, general rules, iv. 
Inheritance, reuuuciation of, v. 
liihentanco, disclaiming of, vi. 
Inheritance, surrender of, vi. 
Inheritance vested, 25. 

Inheritance, order of succession, ix. 

J 

Judicial matters, 72. 

K 

Khoola, xxxix. 

Kindred, distant, 6. 

Kinsman, 11. 

Kiyas, 135. 

L 

Landed property, 84. 

Law. Certain docisioiia to be according 
to Native— in Bengal, 101. 

„ Punjab, 101. 

„ Madras, 102. 

„ Bnrmah, 105. 

„ Bombay, 90. 

„ Central Provinces, 106. 

Legacies, 1, 51, 138. 

Legatee, death of, liv. 

Legatees, xi, 52. 

Legitimacy may be presumed, xxxvii. 



TNDBS:. 


iii 


M 

Maintenance, xliii. 

„ grounds for, xliii. 

„ of wife, xliii. 

„ of children, xliii* 

„ of son*a wife, xliv, 

„ of relations, xliv. 

Majority, xlii. 

Majority, law of, 103. 

Maiiumittor, 8. 

Marriage, xxxiv. 

,, a civil contract, xxxir* 

„ incidents of, xxxv. 

„ effects of, invalid, xxxv. 

„ prohibited degrees of, xxxvi. 

„ 110 presumption of, in case of 
prostitutfs, xxxvi. 

„ children born six months after, 
XXX vii. 

„ children born two years after, 
xxxvii. 

Marriage, 64. 

Marriage, registration of, 107. 

Marnage, consummation of, 219* 

Maternal relations are the lowest spe- 
cies of guardians, xlii. 

Maternal uncles, 7. 

Minors, 59. 

Minor, will of, liv. 

Minors* acts not binding, xlii. 

Missing persons, viii, 28. 

Moosha, xlv. 

Moowalat, 139. 

Mortgages, 71. 

Mother, xiv, 5, 142, 170. 

Mother's right to the custody of infant 
children, xlii. 

Mother’s right forfeited on marrying 
a stranger, xlii. 

Mother’s right reverts on becoming 
a widow, xlii. 

l^luhammadan law, origin of, 132. 

Muhammadan law, basis of, ii, 136. 

Muhammadan Jaw how far to be re- 
cognized, i. 

Muhammadan law, sources of, ii. 

Muhammadan law to whom to be 
applied, iii. 

Mutabayin, 13. 

Mutadakhii, 13. 

Mutumasil, 13. 

Matawohk, 13« 


N 

Nusob, 138. 

O 

Office, religious, not heritable, Iviii. 
Origin of Muhammadan law, 132. 
Origin of Muhammadan sects, 134. 

P 

Parentage, xxxvii. 

Parentage, 54, 68. 

Partition, 31. 

Paternal relations, xlii. 

Paternal uncle, 7. 

Paternal uncle of father, *7. 

Paternal female aticestors, 6. 

Paternal aunt, 7. 

Personal, 1. 

Persons dying together, vii. 
Posthumous children, vii, 28. 
Pre-emption, the right of, to whom 
applies, xlix. 

Pre-emption, 46« 

Pre-emption, necessary forms to bo ob- 
served in, 47. 

Pre-emption, rights and privileges of, 
46. 

Pre-emption, demand of, 209. 
Pre-emption, devices for evading, 49, 
217. 

Pre-emptor should claim at once, 1. 
Pre-emptor cannot claim one part 
only, Iii. 

Pre-emption defined, xlvii. 

„ principle of, xlvii. 

„ applies only to immoveable 

property, xlviii. 
Presumption of marriage, 65. 
Primogeniture, iv, 1, 40, 

Principles of distribution, 13, 
Prohibited degrees of marriage, 65. 
Prohibited relations, 56. 

Prompt dower, 67, 

Property, different kinds of, iv, 1. 
Property, division of, x^ii. ^ 

Public treasury, 11. 

Purchaser, improvement of property 
by, liii. 

„ deterioration by, liii* 

B 

Real, 1. 

Be-salo, 44. 



tNBCK. 




Itogistration of marriagesi 107. 
Kelatjona who aie uot heirs, xxix. 
Religion, diftoreoce of, 1, 163. 

Religion, cbiuigo of, 99. 

Religious olBoo not lieritable, Iviii, 
Kepresentatiou, uo right of, 2, 
Reaiduarics, ix, z, xz, 2, 145, 171. 
Reeiduarj in his own right, xxi, 171. 
Residuary in another's right, xxiv, 
173* 

Residuary together with another, zxi7, 
l73. 

Residuary for special cause, xxiv, 173. 
Besuuiptiuii of the right of pre-emp- 
tion, hi. 

Retirement, 219. 

Return, xxxii, 22—26, 39, 1^9. 

Bight of representation does not exist, 

V. 


Right of pre-emption 
li. 


when void ex- 


Hi. 


„ when implication^ li. 

„ .when necessa} ily, In 

f, when may be resumed, 


Rules for the succession of distant 
kindled, 8. 

Rules of distribution, 11, 13. 


Bale, 41. 

Sale defined, xlvi. 

„ void, xlvii. 

„ of land, appurtenances, xlvii. 
Sects, formation of, ii. 

>1 to be governed by their own 
rules, iii. 

Socnrilies, 69. 

Seizin of gift, 49. 

Shares of males and females, v. 
Sharers, ix, x, xi, xii, 140, 144, 169. 
Shia dootune, 3^ 
children, 7* 

Bisters, share of, 4, 43. 
onfiranohised, 8. 

1, 62. 

Silkoiition of, 98. 

Sooi vh 

{|ilau*6Mhi|^terf xvii, 170. 

mUjpitarw share o( 4, 141. 
dsughtsr^ ChttdiWi 7. 
>Btep*oo)meQtiuns, vh 


Succession of a idiirahly of heirs, 2. 

„ in case of ctM'iaiu lands m 
Benares, 87, 88. 

„ ill Mulnaporo, 90. 

„ in Outtuck, 96. 

„ impodimciits to, 151. 

„ table of, 169. 

Successor by contract, x. 

T 

Table of euccosslon, 3G9 
„ shares and sharers, 177. 

„ sharers, xii. 

„ instances of exclusion, xxxi. 
Talookdais of Oude, their powei to 
adopt, 100. 

Talak, xxxix. 

Tuhib-ishhad, 1, £11, 216. 
Tnlub-moowathulnit, 1, 209, 213. 
Tulub*tumleek, 213. 

U 

Uncles, maternal and piterual, 7. 
Undefined gift, invalidity of, 49. 
llniveisal legatee, xi. 

V 

Vested inhoritauce, 26, 197. 

W 

Widow, share of, 3. 

Wife, xiii, 344, 171. 

Will, liu, 1, 61, 79. 

„ power to dispose of ono-third of 
the piopcity by, liii. 

„ do. whole, liii. 

„ may be oral or in writing, liii. 

„ policy regarding, hii. 

„ do* now to bo defeated, liii. 

Will, conditions of a valid, hv. 

Will made in jest or under compul- 
sion or mistake, hv. 

Willa, 38. 

Wituessos, 72. 

Words. It is not material in what — 
the claim of pie-omi>tion is pre- 
wired, li. 

Wukf, female manager of, Iviii. 

„ what 18 , Iv. 

„ mismanagemont of, Ivii. 

„ cannot be revoked, Ivi. 

„ „ alienated, Ivi. 

„ lules of succession to^ Ivi. 

Wuia, 139. 



PREFACE. 


A A\oRK on the Muhammadan lavr containing the rules of sac« 
oo<4sioii, inlicritance, marriage, &c., which at present govern the 
Muhammadan community of India, and at a price quite within 
the reach of the legal public, has been long in want. Macnaghten^s 
Principles of Muhammadan Law'' is indeed a work of very high 
autlioiity, but it docs not give the modifications and changes that 
have been brought about by the legislative enactments and by tlie 
authoritative decisions of the courts ; and the works of the subse** 
quent writers, such as, Neil Bail lie, Shaina Churn Sircar, Almaric 
Rumscy and a few others, are too costly to be available to the gene- 
rality of the students. It is with a view to supply this want that the 
])rcscnt publication has been undertaken. Its plan is the same as 
that of my woik on Hindu law. To the great work of Macnagliteit 
1 have prefixed a Summary" which, it is believed, will render the 
study of that woik comparatively easy; and I have appended to 
It copious extracts from the works of Neil Baillie, Shama Churn 
Sircar, Almaric lluinscy, and a few others, to every one of whom 
my grateful acknowledgments are due for the very valuable aid 
I have derived from their wgiks. The Summary" will shew the 
changes and alterations that have been effected by the enactments 
of the Legislature, as well as by the decisions of the Coarts. It 
is apprehended, however, that notwithstanding my most anxious 
endeavours to make the ** Summary" accurate, and the " Extracts" 
full, I may have been guilty of errors and oaiissious, but this 
consideration does not deter me from placing before the public 
this humble contribution, as whenever there may be a doubt, the 
reader may usefully consult the work of Macnaghteu itself, the 
original authorities (if available) and the Schedule of the Stata|;es, 
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pkli ack. 


Begulatioiis aiul Acts relating to the Muhammadan law, that have 
Veen inserted iu this volume. It is supeifluous to add that I have 
spared no pains to render this volume generally useful, and that 1 
was encouraged to its publication by the very cordial reception that 
my recent work ou Hindu law lately met with from the generous 
public. It is therefore hoped that this humble publication also 
wiU meet with their kind patronage, which is earnestly solicited. 

$KBA11P0BE, I 

iforcA 1, 1881. ) P. C. Sln. 
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SUMMARY OF THE MUHAMMADAN LAW. 


CHAPTER I. 

INTRODUCTION. 

MuUaran 

The whole of the Muhammadan Law, as contained iii 
the Muhammadan Law Books, which was in force in India ®‘>e““ed- 
during the sovereignty of the Muhammadans or is at pre- 
sent in force in the several Muhammadan countries, such 
as Turkey, Arabia and Persia, is not the law of British 
India. So much only of that law, as has been directed to 
be observed in the British 'Coarts of India' by Acts* of 
Parliament or of the Indian legislature, is recognized by 
and administered in our Courts, in cases where the parties 
are Muhammadans.f 


* Soe tlio Sfcatiitos, llegulatious and Acta relating to the Muhammadan 
Law, pp. 77 to 131. 

t The portiona of the Muhammadan Law, which have not been directed to 
bo observed, but have not also been expressly altered or abolished by legisla* 
tive enactment, should continue to have a virtual operation in as far as they 
coiucide with and express the principles of justice, equity and good conscience^ 
but their application as a part of the Muhamme^an law is not binding. — 
(Pearson, J., 6,N. W. P., H. C. Kep., p. 5*) Where a portion of the Muham- 
madan law has no force, its spirit and principles should be considered^ bocauso 
in BO doing, the Courts shall act according to justice, equity and good con- 
science. — (Stuart, C. J., 6 N. W. P., H. C. Rep., p. 15.) The application to 
Muhammadans of their own laws in coses other than those of inheritance, 
marriage, and caste (e. incase of gifts), is administering justice according 
to equity and good conscience.— W. R», Sp., 185. Slavery has been 
abolished by Act V of 1843. Renunciation of religion is no longer an 
impediment to succession since the passing of Act XXI of 1850. The Chap- 
ters on Contract and Sale are of little use since the enforcement of Act IX of 
1872. The Indian Majority Act (IX of 1875) haa settled the age of minoiitjr 
among all classes of British subjects, including Musalm&us. 
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. Basis of 
muhommadau 


The basis of the Muhammadan law, religious, civil 
and criminal, is the Kitrdn, believed by the orthodox 
Masalm6ns to be of divine origin and to have been revealed 
by an angel to Muhammad^ their Prophet. (Elbcrling, 
s. 13.) 


ifadU, Ijmaa 
\tkd Kiyii. 


Sources of Kurmi is the fountain-head and first authority 

laws, but whenever it was not applicable to 
and any particular case, recourse was had to the HiLunat or 
whatever Muhammad had done, said, or tacitly allowed, 
and also to Hadis^ that is, to the Prophet^s sayings or the 
narration of what was said or done by him, or was in silence 
upheld by him. The two other sources of Muhammadan 

law are the Ijmaa and Kiyds. The Ijmaa is composed of 

the decisions of the companions of the Prophet and their 
disciples. The Kiy&a consists of analogical deductions 
derived from a comparison of the Kuran, the Hadis and the 
Ijmaa, when none of these do apply. — (1 Sircar, pp. 3 
to 24.) 

Although the Kurdn is believed and received by all the 
Muhammadans as the words of the Most High, yet the dis- 
Difference of crcpaut interpretations of many of the material parts thereof 

opinion am opg , 

^he expound' given by the different expositors, the difference of qpinion 

u. of law. among the learned as to the principles or ' articles of faith, 

the admission of particular Altadis (pi. of Hadis) by some 
doctors, and the rejection of the same by others, also the 
difference in the acknowledgment of a particular person or 
persons as being the Im&m (spiritual leader) or Imdms, 
^ r w nation created different sets of doctrines j and the followers of each 
of snch sets constituted a particular sect. The sects so 
ill. Sunni fo*"*®**! ■’f® seventy-three in number, of which the Sunni 
fr . Shirii ajid the Shiah are among the principal (1 Sircar, 11). The 
tenetB ef the former are adhered to in the greater part of 
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India.* Lucknow is the principal seat of the Shiah, otherwise 
called the Imamiya, scct.f Hence it is said, there are two 
schools of Muhammadan Law, the Sunni and the Shiah. Shiah School 

It has been held by the Privy Council that when a sect Sects to l 
has its own rule, that rule should be followed, with respect tbef/own ^ 
to litigants of that sect. — (Rajah Deodar Ilossein versus 
Ranee Zuhoor-oon-nissa, 2 Moore’s Indian Appeals, p. 4U.) 

The regulations wliich prescribe that the Muhammadan Muhamm 
Law shall be applied to the Muhammadans, must be under- fppiieJto M 
stood to refer to the Muhammadans not by birth merely, nor°b^*bTri 
but by religion also, — (Abraham t;5. Abraham, 9 Moore’s ^ 

Indian Appeals, p. 195.) religion also 

The law allows a person the right to cease to be a Mu- A powc 
hammadan in the fullest sense of the word and to become bo^^a M^hai 
a Ohristian, and to claim for himself and his descendants all 
the rights and obligations of a British subject (2 Hyde 8). 

A Muhammadan family may adopt the customs of Hindus Muhamm 
subject to any modification of those customs which the mTy 
members may consider desirablaj — (Suddurton-nissa vs. 

Majada Khatoon, I. L. R., 3 Calc. 694.) 


* The general law of the country is that of Abu Hanifa, (Morley.) Imam 
Abu Hanifa waB the founder of the Sunni sect called (after his natiio) 
Hanifites. Imam Abu Ynaaf and Imam Muhammad were his two illustrious 
diwciples. (UumHey, p. ix.) The authority of Abu Hanifa and his two disciples 
Abu Yusaf and Imam Muhammad is paramount in Bengal and Hindustan. 
The opinions of the disciples are so much respected that, when they bot» 
dissent from their Master, the Judge is at liberty to adopt either of the two 
opinions. If there is a difference between the two disciples, whichever agrees 
with Abu Hanifa must be preferred, and in judicial matters the single opinion 
of Abu Yusaf is preferred to Imam Muhammad. — (Elberling, s. 17.) 

+ In India, the Nawabs and their relatives (with a very few exceptions) 
are Shiahs. By far the greater part of the Musalmdns in the province of 
Oudh held the Shiah faith with their kings. In M oorshedabad, the greater 
part of the MusalmAns including the Nawab Nazim is Shiah* In Calcutta 
audits suburbs, besides the Mughals, who are hereditary Shiahs, the mem- 
bers of that sect are not much less than that of the SunnU (2 Sircar, 174). 

t A judge is nob bound, as a matter of law, to apply to a Muhammadan 
family living jointly, all the rules and presumptions which have been held by 
the High Court to apply to a joint Hindu family. It rests with him to 
decide in any particular case how far he should apply those rules and pre-* 
sumptions. (1. L. li., 3 Calc. 694.) 
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CHAPTER n. 
INHERITANCE. 


SECTION I. 

GENERAL RULES. 


I Four BiicceB- There belong to tbe property of a person deceased four 
tht successive duties : first, Lis funeral ceremony au4 burial, 

poperty without superfluity of e^^se,".yet without deficiency; 

' next, the discharge of his just debts from the tohole of his 

remaining effects; then, the payment of his legacies out of 
a third of lohat remains after his debts are paid; and, lastly, 

. " the distribution of the residue among his successors. (Si- 

; rdjiyyah, p. 2.) 

Ciiinhent- Neither a child nor any other heir can be disinherited, 
nor can one heir be favored to the prejudice of the other ; 
but as a ihan is at liberty to dispose of his property as he 
pleases, during his lifetime, ho can, under the common 
rules of gift, make such disposals as will virtually amount 
to a disinheritance, or a disposal in favor of one of his 
heirs. (Elberling, s. 88.) 

Inheritance, there is no distinction between 
heritable with- real and personal, nor between ancestral and acquired pro* 
perty. (Macnaghten, p. 1.) 

Of primo- Primogeniture* confers no superior right, (76.) 
Sw^itoneous To the estate of a deceased person, a plurality of persons 
iT’luSlity oJ different relations to the deceased, may succeed 


|»Sr». 


simultaneously, according to their allotted shares; and 


* ThU right is 'partially recognised by the Shiah School though not at all 
the Siimii (2, Sircar, Frino. 60). Acoording to the Iiuamiya law of ioherit* 
tho/biJer »ou, if fie bo worthy, is eu titled to his father’s sword* his 
Ihie waamg ap|>arel, aud his ring. (Macuaghteu’s Friuc. Mah. Isaw, 
imge 40.) 
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inheritance may partly ascend and partly descend at the 
same time. (Macnaghten, p. 2.) 

The nearer of kin excludes the more remote, and the 
right of representation is unknown. That is, the right to 
represent an heir of the deceased who had died before him 
or her docs not obtain, the nearer of kin excluding the 
more remote. 

Females are not only not excluded from inheriting, but 
besides that some — the widow, mother, daughter and sister 
— are very near heirs ; females always get half the share 
of their brothers, when inheriting with them, and take with 
the same full proprietary right as males ; so that the pro- 
perty devolves after their death on iheiv heirs. The same 
is the case with widows, who take their share without any 
restriction in tlie disposal of it, and after their death, the 
property inherited from the husband, goes to their heirs, 
not to the heirs of their husbands. (Elberling, s. 89.) 

The share of a female is half the share of a male of 
parallel grade when they inherit together. The exceptions 
to this rule are the cases of father and mother and of half- 
brothers and . sisters by the same mother but by different 
fathers. 

Among the heirs of the same grade, those of the full 
blood are preferred to those of the half. Half-brothers 
and sisters on the mother^s side are exceptions to this rule. 

There may be a renunciation* of a right to inherit, im- 
plied from the ceasing or desisting from prosecuting a 
claim.— 17, W. It 108. (See 22, W. R. 267.) 

A person takmg by inheritance cannot disclaim * in other 
words, inheritance reqi ires no acceptance, and cannot be 

• Benimoiatiou implies tbe yielding up a right already vested, or the 
ceasing or desieting from prosecuting a claim maintainable against another, 
lieniinciatio^ of inheritance in the lifetime of the ancestor is null and void, 
as in fact it is giving up that which has no existence*'- (Macuagh* 

tcn% Wecedeuts, Mah* Law, Case xi.) 


No right I 
represeiitaiii; 
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annulled by rejection ; while on the other hand, a bequest 
may be accepted or rejected at pleasure, (llumsey, 10.) 

Any one of the heirs may surrender liis portion of the 
inheritance for a consideration, i, e., by taking a sum of 
money or any article.* 

Homicide is an impediment to succession. The other 
three impediments (mentioned in Muhammadan law books)^ 
slavery, difference of religion and difference of allegiance, 
have now been removed ; slavery having been abolished by 
Act V of 1843 ; difference of religion by Act XXI of 1850 ; 
and difference of allegiance by the subversion of the 
Muhammadan rule. 

Mental derangement is no impediment to succession. 

lirwrR. 212. 

Want of chastity is no impediment to inheritance. See 

6 , WTRrm: 

Ajt^-daughter is no heir (1 Sircar, 100). 

A step-mother is no heir (1 Sircar ill). 

An adopted son cannot inherit. 9, W. R. 50*2. 
Illegitimate children can inherit only from their mother 
and mother^s kindred, but not from the father.f — (Mac. Pre- 
cedents, Case XII.) 


* Ha^hagbten seemR to lay down (See Principle 87) that the remainder of the 
share (of the surrenderor) will go to the residuaries ; but according to Si- 
r&jiyyah, p. 13, all the other heirs divide the remaining property among 
them in the ratio of their respective fractional portions. Thus, if the portions 
be 4, i 9.nd and the person entitled to 4 take a specific object instead, the 
other two will divide the remainder in the ratio 4 : ^ • 1* <^^1- 

culating the respective shares ^f the other heirs, the taker of the specific 
thing should not be left out of consideration! as if he were dead or incapable 
of inheriting ; because in that case there would be either a defect or an excess 
in some of the allotments to the other claimants. For instance, a man 
leaves a father, a mother and two daughters. Here if one of the daughters 
surrenders her portion, we must not calculate the shares as if the deceased 
had left one daughter, a father and a mother ; because in that case the share 
of tlie (one) daughter would be 4, the share of the mother J and that of the 
father J ; whereas the correct rule is to find the respective shares of all the 
heirs including the taker of the speciHc thing and then to divide the remain- 
def Vfi the property among the remaining heirs in proportion to their shares. 

t Kor can the fatbei inheiit from them.— (Mac. Precedents, Case XII.) 
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A postumous son has a legal right to inherit. It is not JJwthmnoi: 
necessary that the heir sliould be actually born ; it is suffi- 
cieiit that he was begotten and afterwards born with vitality. 

When born with vitality it is of no moment how soon after 
the child may expire ; the right of inheritance is acquired, 
and the inheritance devolves on the heirs of the child. 
(Elberling, s. 8i; 9, W. R. 257.) 

A khog nscij^ or hermaphrodite, is defined as a person iTormaphn 
having the generative organs of both sexes. The Muham- 
madan law divides such persons into three classes, those in 
whom distinguishing tokens of manhood appear alone or 
preponderate, those in whom distinguishing tokens of wo- 
manhood appear alone or preponderate, and those in whom 
neither appear or both appear equally. The first sort are 
accounted males, the second females, the third are called 

equivocaP^ or ambiguous^' hermaphrodites. A herma- 
phrodite of doubtful sex during infancy will, if distinguish- 
ing tokens appear when it arrives at maturity, be consider- 
ed to be a male or a female as the case ma:y be. Accord- 
ing to Abu Hanifa, an equivocal hermaphrodite takes the 
same portion as a male or a female on the same level, and 
if there be no such male or female, the same that would be 
taken by such male or female, if any, whichever is the 
smaller under the particular circumstances of the case. — 

(Rumsey, p. 153.) 

The rule as to persons [related to each other] who die by ^ Persons d 
a common calamity [as the sinking of boat, the fall of a 
house, common conflagration and the like], so that it is not 
known which of them died last, is that they are to be 
considered to have died at the same moment, so that the 
property of each goes to his living heirs, and none of them 
can be heir to another, unless it is known in what order 
they died, when those who died last will inherit to those 
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who (lied before them. {Bail. M. V7i, 194 and 195. 

1 Sircar, p. 194.) 

Missing A person is missing when he has gone away and it is 
ptreons. kuowri where he is, or whether he is dead or living. 

issing per- On the death of any of the relatives of a missing person) 
reserved!^ to whom he (the missing person) is an heir, his share is to 
be reserved, on account of the possibility of his being alive.' 
If he returns, he will be entitled to his share ; if he docs not, 
and his death is presumed* according to law, the share re- 
served for him will go not to his heirs, but to the persons who - 
were the heirs of the relative that died, and who would have ^ 
been entitled to the whole inheritance if the missing; 
person had never existed. If the period after whicli^ 
death is presumed by law shall elapse without the missing 
person being heard of, his own property will go to his | 
heirs. (See B. Dig., 713.) 

Captive#. The rulc concerning a captive is like the rule of other 
believers in regard to inheritance, as long as he has not de- 
parted from the faith, but, if he has departed from the faith 
then the rule concerning him is the rule concerning an 
apostate ; but, if his apostacy be not known, nor his life, 
nor his death, then the rule concerning him is the rule con- 
cerning a lost person.*^ Sirdjiyyay p. 58. 


* The death of a missing person is determined either upon the eicpiration 
of ninety years from his birthday, or, when not one equal to him in age of ' 
the eamo village or town remains alive (1 Sirpar, p. 188 ; Bail. Dig., 718). 
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ORDER OF SDOCBS8IO!? ACCORDIHQ TO 
THE STJNHI EOHOOL. 

Thx tneeMsom tom deofiMd JCobMdaiitMdxtt m of aeyeii SemidMli^ 

detoriptioQ^ Vk., ** *'****f**9*’ 

1 . Lei^id 

$. R 0 aidaiiia 4 .t 

3 . DRUatKNM^ * 

4. Smmtxt ^ COBtiftwis, 

5. Acl(iiotii{al|(ei| Rlndved. 

6 . IJ&iveMMi 

7. Cxowo. " 

%* All the heltt d6 not swoeed «t ooCe i Imt, Of the idieitiO 
and rMddttariss, tbeih ii eh {aiinr eitol# itetn** - 
dieteljrcMWMetedifithtiM^^^ e|ve ovm en.' 

tUeljr exelnded from the auAoeeaioD, thoqgh Utefr 
pottioae are lieUe to redob^pn in aome caeee. litem 
aie the hiwband or wife, the Aiher, moUlert eon and 
daughter. Ofhein begrond ifrfe otfdfr^ tiie gMhdfrther 
and grandmoUwr am morel; mdie^tiiitM lor the &Uter 
end mother^ «ad the mmahadee ere entitel; exidnded 
whenever there in e teteidve Withjia ^ piralab through 
whom they ere oonneeted with % dewiMd, or one 
nearer in degree tehimthanthdHMtvfa, THaaemlee 
however, are ghh}e#tp|Wate Item hat 

Mtdenl frni^deiteMeil dheilM ItIMwhoNUti* 

dual eonneeted with him,^ whetlHndd ewM Mder Oo* «r 
idher of the afaoee tiro tdeHOfi 4^ helttu 
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tegal sharers are all those persons for whom specific 
shar^'h^elS^n appointed or ordained in the sacred text, ' 
the traditions, or with general assent (B. Big. 696). After 
the sharers'* are satisfied, if there remains a residue of the 
property left by the deceased, it is to be divided among the 
next class of heirs called residnaries. If there be no resi- 
duaries, the residue will revert to the sharers in proportion 
to their shares (except to the husband and wife^.f 

ItMiduanM. are all persons for whom no share has been 

appmut^, and who take the residue after the sharers have 
been satisfied, or the whole estate when there are no 
sharers. In default of the sharers and residnaries, the 
distant kindred inherit. 

pisUnt I>i0(a7^lnndred are all relations who are neither sharers 
kittdt«d Qof residuariea ' They succeed in default of sharers and 
reudnaiies. When there are neither sharersf nor resi- 
duaries nor distant kindred* the inheritance goes to the 
successor by contract. 

bj Successor bg contra^ is a person, to whom the deceased 
Ooatnot. owner being one of nnknown descent, bad said “ Thou art 
my Ifowla (master) and shall inherit to me when 1 die, 
paying my fine, when I commit an offence,*' and he answered, 
"I have accepted.” He succeeds in default of sharers, 
xesiduaries and distant kindred. In default of heirs down 
to the snecessor by contract, the acknowledged kindred 
inherit*. 

* Some eliftrere» howe^oTf sre ImMe to mluidonby retidueiim* See ibe 
•ecHott 00 fooUiiloo* 

t It ahottld bo beio noted tbdt the buebind or ndfe li esmluded from get* 
iiiig more iim bit or ^reneoiSoiluu^M bog ai there is ony other eharer 
vt tesiidahyy w distent kinored^ but be or eke suooeeds to whole of Ibo 
MtUSiteoo# In o| heirs down to tbe distsnt kindred. l!'he eacneeeor 
sontmst odfatee inwbnjaTlhsre m neither shsms (induding busbend w 
nos msidwiii nor dii^t klndjred. 

IneUmsifitf tbieldsddi MmiworsiWf eayi st the present day. 
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Acknmxitd^ed kindr*A* is a person in nhose favor the AAaoirl*^ 
deceasedliM~mi^e an sBcnovle^Kment of kindred, provided 
the asknowiedgment vas never retracted. In default of 
the acknowledged kindred, the universal legatee sncceeds. 

Dhiversol kgateef is a person to whom, in absence of VaivoMi 
heirs (of the above descriptions), the whole property has " * 

been devised. Next in snccession is the Crown. 

Crown j; takes the property in defknlt of all other heirs. Crown.. 


9ECTION III. 

SHARERS. 


Thbeb are twelve§ classes of persons, called SJuirera, out ^jj***^ ” 
<^wbom some get specific portions of, while others are totally 
excluded from, the inheritance. 


• To make an aioknotrledgment ^atid, three oonditione must be observed : 
1’. It must be in such term as at least to th^ descent of the person 
acknowledged from other persout than the acknowledger himself, as for 
instance, when the deceased has declared a person of unknown descent to be 
his brother, which involves a declaration against his father that the person 
is his souw 2. It must be suoh^ *9» not to establish the descent of the person 
aoknowlodged, for instance not an acknowledgment of one as a brother 
to hy ihi which under some exceptions would 

est^ish the paternity, as this would give the party an interest in the inhe- 
ritance on a ground distmot from the aoknowl^gmen^ namely as brother 
to the deceased. 5* The acknowledger die without retracting his 
acknowledgment* (Sh^iflyya, 10.) An a(dcn^Wdgm«int by any person is 
effectual as re^s that mrson'i WPoper^i^ but iheffeotual as regards all 
other people* (^ed* xzviii, iSeotion o.) 


t I^ough the law does hot allow a Mnhammadan the power of diepdsing 
by will of more than a third of his proper^^ still if he has appointed a 
legatee of the whole and has left no known heir, nor successor by contract^ 
nor acknowledged kindred ,-^-8uoh legatee is peimitted to take the property ; 
for the. prohibition sgainpt bequeatlu^ more than a third exists solely lor &e 
benefft of the heiirs,t*«£il^ling| 44, * 


t In the Muhammadan Law^Books the readerwIU find tlmtthe**TiWe .T!re^^ 


eory or tsayimi-mar' as m^woned as tne puna where the ] 
the dqoeaa^ ia to bh kept in deposit, on mffiM cd heirs, for 
■tt«b AW funeral expensee of those whd^le^ve no 


ButkOt 

ttsedin 



Jjsftby 
>le uSes, 
4e.v Ac. 


in the exact eenee in^whioh ekprM^ ia 


nsdah JUw ^ooks is an extbet^^ 


^ li-v j 

pWtjr 4Mhc^ to' tlMCrown.. '(&* f 

new ed*| p» 4d7») • ' . ■ ' -j ■ 


thepro^ 

9ep*, 



TABLE OV SHAREBS. 


Ta)ble of Ht7BBAND. MoTHEB. FaTHBB. DAtGHTEB. 

«haren. Grandmother.* Oraudfather.f Son’s dan^ter.^ 


{ Half-brother by mother. 
Half-sister by mother. 

Full sister. 

Half-sister by father. 

Exclusion The persona above enumerated do not all succeed simul- 
torM*.*”**^***^ taneously; nor are their shares always the same. Except- 
ing the husband, wife, mother, father and daughter, all 
other sharers are liable to exclusion in particular cases. As 
for instance, the grandmother, whether paternal or maternal, 
is exclnded when there is a mother. (Paternal grandmother 
is also excluded when there is a father.) Grandfather is 
excluded when there is a father. Son’s daughter is ex- 
cluded when there are. two or more daughters. All kinds of 
brothers and sisters are excluded by father or grandfather. 
Half-brother by mother and half-sister by mother are also 
excluded by dmighter or son’s daughter. Half-brother by 
mother, half-sisters by mother and full sister do not exclude 
each other. Half-sister by father is excluded by two or 
more full sisters, &c. 9ome sharers are excluded by resi- 
duwries. See the section on exclusion. 

Some ■harers'- The follUwing female sharers lose their character of sharers 
and become residuaries, when there exist one or more males 
in the same or a lower degree : — 

Daughter made residumry by ... Sou. 

Sou’s daughter ... ... Sou’s sou h. L s. 

. I'ull sister ... Full brother.' 

Half-mter by father „. Mar brother. 

* T|’iMEn*i<l’npUwr how high aoovw. f Paternal grwd&ther how high tonor. 
, t .Sa well Mciaaghtor soaViioii, of soa’tsoa'* loa, As. ... 
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Two or more sharers of a particalar class (except when . divi 

^ - Blou among in 

Otherwise^ specified) take equally among them the same dividaais of i 
portion that one of that class, if alone, would take ; s. g.9 
the share of a wife being i, if there be four wives they will 
divide that i among them. 

In order to ascertain whether in a particular case a given 
sharer gets any portion of the inheritance or not, the 
reader may usefully refer to the following particulars 
regarding the sharers. 

SOME PAUTICULAKS ABOUT SHARERS. 

Husband* 

Thb husband must, in all cases, get a share, whatever may be the 
number or degree of the other heirs. The husband takes a fourth 
of his wife’s estate where there are children or son^s children, how low 
soever, and a moiety where there are none. On failure 6f other sharers, 
residuaries and distant kindred, the husband is entitled to take the 
whole of the property left by the wife. (See Musiamut Soobhanee vs. 

I^ketun, 1 Sel. Hep., S. D. A., ; also 1 Sircar 91 and 234 ; 1. L. K., 

3 Calc. 702.) 

The widow must, in all cases, get a share, whatever may be the num- 
ber or degree of the other heirs. The widow takes an eighth of 
her husband’s estate, where there are children or son’s children, 
how low soever, and a fourth where there are none. In law 
there is no distinction between a wife married in her maidenhood 
and that married when widowed or divorced. Consequently 
widows of all descriptionsf have equal rights to the estate of 
their deceased husband. All the widows are therefore collectively 
entitled to receive and equally divide among themselves, one- 
fourth or one-eighth of the deceased’s estate as the case may be. 

* When there is no son, the share of one daughter is 4« but of tw6 or more, 
is only |, So, of son's daughter^ full sisters, Bee Talde of Sharers, 
p. 177* * 

t Aoooiding to the School^ no right of inheritanoe is established by 
reason of or tempomry marriage, unless there is a oontraot between the 
manrying parties. 
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The widow ia competent to inherit her husband's property, supposing 
her not to have beau divorced from him and not to have killed her 
husband* 

According to the Shiah School^ the widow does not get a share of' 
the land or the like left by her husband, unless he left a child by 
her ; she is however entitled to her share of any other properties left 
by her husband.— (2 Sircar, p. 185 ; 20 \V. R., 297.) 

In default of other sharers, the residuaries and the distant kin- 
dred, the widow is entitled to the return to the exclusion of the fisc.* 
{Mahomed Arskad Chowdry vs. Sajida Banoo, I. L. H., 3 Calc. 702 ; 
1 Sircar, pp, 91 and 234 ; Rumsey's M. Family Inheritance, p. 44 ; 
1. SeL Rep., S. D. A., 346, New Ed., p, 467.) * 

According to the Shiah School, where a wife dies, leaving no other 
heir, her whole property devolves on her husband ; and where a 
husband dies, leaving no other heir but his wife, she is only entitled 
to one-fourth of his property, and the remaining three-fourths will 
escheat to the public treasury. — (Macnaghten, p. 37.) 

The widow of a Khoja Muhammadan who has died childless and 
intestate succeeds to her husband’s estate in preference to his sister, 
(iiahimat Bai vs. Bir Bat, I. L. R., 3 Bom. 34.) 


Mother* 

The mother must in all oases get a share, whatever may be the 
number or degree of the other heirs. She takes in three cases : 
1— a sixth of the whole when there is a child or son’s how low soever 
child, or two or more brothers or sisters, whether of the whole or 
half blood ; 2 — one third of the residue when there is a fatherf and 
a hmhayyd or wife ^whose, %, e., husband or wife’s, share must be first 
allotted), but no child or son’s h. L s. child nor two or more brothers 
or sisters ; 3— a third of the whole, in all other cases. By ‘ mother,’ 
however, must be understood the deceased’s own mother who bore 
him, and not a step-mother, who, in law, is considered not a mother, 

* According to the SUah School, the remainder never reverts to the widow, 
but goes to any other heir that may happen to exist at the time, even to the 
who is the last of all heirs, and whose exiatenoe is always recognised. 

f JMher does not include grandfather* When there is a mother, a father, 
Sndahusbaf^ br wife, first the share of the husband or wife, as the case 
may be, ihn»t be deducted, then, of the residue, } should beaUotted to the 
mother, and i to the father. 
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but father’s wife ; she therefore cannot have the maternal share of 
inheritance, which is a right appertaining to the genetrix alone. Al- 
though it is a rule of Muhammadan law that whoever is related to the 
deceased through any person shall not inherit while that person is 
living, the mother does not exclude her children. Mother excludes 
from the inheritance father’s mother and mother’s mother, how high 
soever. 


Orandfnother.* 

True grandmothers whether paternal or maternal can never take any 
share of the property where there is a mother, nor can paternal 
grandmothers inherit where there is a father. A sixth is the share 
of the grandikother. Grandmothers, who are nearer in degree 

to the deceased, exclude those who are more distaut.f False grand- 
mothers are not sharers but distant kindred. Two or more true grand- 
mothers, being of equal degree (though of diiferent lines), share the sixth 
equally. Paternal female ancestors of whatever degree of ascent are 
excluded by the grandfather, except the father’s mother ; she not being 
related through the grandfather. As the degrees of the paternal 
grandfather increase, so does the number of the gmudmothers on the 
father’s side, who inherit with him, increase.^: (I Sircar, 113). 

Where a grandmother has but one relation, and another has two or 
more, the most approved opinion is that they both share equally 
(I Sircar, 114), as, — 

Where one grandmother is father’s mother’s mother. 

( mother’s mother’s mother, 

and another do. is^ aho 

( father’s father’s mother. 

* Qrandmother, t. e., true grandmother, is any lineal female ancestor in 
whose line of relationship to the deceased a false grandfather does not enter, 
and a false grandfather is a lineal male ancestor between whom and the 
deceased a female is interpo8ed.-*Bail. M* JL*, p. 65. 

t The nearest grandmother or female ancestor on either side excludes the 
distant grandmother on whichever side she be, (no matter) whether the 
neatest grandmother be entitled to a share pf the inheritance or be herself 
excluded. — Vide SerAjiyyah, 16. Thus the paternal grandmother is ex^uded 
by the father, but she is nevertheless capable of excluding the mother of the 
mother’s mother, though the latter would not be excluded by the father 
himseif.^£lberling, e. 108. 

t Thus where the grandfather is distant from the deceased by three degrees, 
there three grandmothers on the father's side (who are eqpual in, degree) 
succeed with httn, as for instance, — lather’s father’s /a£/ier's father being 
removed 3 degrees from the decked, 3 persons succeed with him. They are 
H) f^ei^ fatW’s inot&er's mother / (2) father's father’s meeAcr; and 

(3) father’s mother’s moiker'e suxAw*. 



iVi 


E. a., suppose, Zuhaeda gave her Uatighter’s daughter Mayya in mar- 
riage to her son^s son Bashar^ and the young pair had a son Aniru^ w)jo 
acquired an estate, and died. Now Zubaeda was both paternal and 
maternal great-gnindmother of Amaru^ and had, therefore, a double 
relation to him ; but another woman, named Zuhra^ had married her 
daughter Solrtia to Fared^ who was the son of Zuhaeda, brother of 
Abla, and father of Bashar; so that Zvhra was Amrv^s paternal 
grandmother^s mother, and had only a single relation, as it will 
appear by the following arrangement of the family : 



Father^ 


The father must in all cases get a share, whatever may be the 
number or degree of the other heirs. He inherits in three cases or 
ways : — viz., [he takes J 1 — ^an absolute share, which is a sixth (un- 
mixed with any residuary portion) when the deceased leaves son or 
grandson how low soever ; 2-^a legal share as well as a residuary 
portion, in the case of the deceased leaving a daughter or a daughter 
of his son how low soever in the degree ,,Qf descent ; and d — a simple 
residuary portion, and this on failure of (the deceased^a) cluldron and 
eon's children or other descendants how low soever* (1 Sircar, 95) • 
The true grandfather, %, e., the father’s father, is entirely excluded 
from inberitauce by the father. The father’s mother is also excluded 
by the father. Brothers and sisters are also all excluded by the fidihor. 

^ Acoordiug to the Shiah School, a father gets a sixth as his specific share 
in the case of there being a <^i!d or children hdw low soerer, while in 
^efaidt of such issue of deceased, be gets the whole of the residue 
/wemaining after allot ment of the a|^iuted share or shat^s (2 Sircar^ 1B5). 
The father of the deceaiaedf upon failure of Issue, is not a tpecifie tiharer in 
the estate^ but haw by law 'merely a residuary title to sU that remaida after 
d^ih^bution of the other shares. Thus, if a person deceased should leave, 
Idr exasaple, a father, a mother, and a husband, the modier, in this case, 
Mcee * act partially excluded W brothers or sisters ; ihe husband 

also s^joys Ms app07ut<^ share, ear*, ahalf, aiiwl the remaiidng sixth is all 
that would go to the father. (Qol. B. Trems, p. ZW.} 


I 
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Grandfather, 

Qrondfathera can never take any share of the property whore there 
jfl a father. In default of the father, the true* grandfather has the 
same intorest or right as the father had, except in three cases : (1)— 
the father’s mother does not inherit with father, whereas she inherits 
with the grandfather ; (2)~if the deceased leave parents, and either 
of the married couple, then the mother takes one-third after the 
allotment of the spouse, but if there be a grandfather instead of tho 
father, the mother takes a third of the whole property ; 3 — the 
brothers and sisters by the same father and mother, and by the 
same father only, are all excluded by the father, whereas they are not 
excluded by the grtmdfather.f (1 Sircar, p. 97.) 


Daughtera. 

Without sons, daughters are legal sharers ; with sons, they are 
mere residuaries. An only daughter takes a moiety, two or more 
daughters collectively take two-thirds of the deceased’s estate, in the 
event of his leaving no son or sons ; but if he left also a son or sons, 
then the daughters are no longer sharers^ but are rendered residuariea^ 
and each of them is, in that case, entitled to a portion equal to half 
of a sou’s share.l A step-daughter is not an hoir.§ 


Son’s Daughters. 

Son’s daughters can never take any share of tho property when 
there is a son or more daughters than one.|| Where there is one 
daughter, the son’s daughtetn take a sixth. Where there is a sou’s 
son, or a sou’s grandson, tho son’s daughters take a share equal to 
half of what is allotted to the grandson or great-grandson {Mac.^ 

* True grandfather, i. 6«, paternal grandfather, or father’s father, his father 
and so forth, into whose line of relationship to the deceased no mother enters. 
A false grandfather is a male ancestor related to the deceased by tho inter- 
vention of a female ancestor, as a mother’s father or father’s mother’s father, 
so forth. 

t But this is not tho general opinion. Vide Macnaghten’a note to 
Principle 21, p. 4. 

t 1 Sircar, p. 100. § Macnaghten’s Precedents, Case 22. 

II If the deceased left two or more daughters then his son’s daughter or 
daughters get Nothing, unless there be in an equal degree with, or in a lower 
degree than, them, a male, by whom they are rendered residuaries, and tlia 
residue remaining after the two-thirds of the estate have been taken by 
deceased’s daughters is divided between this male luid tho son’s dai^hter 
or daughters according to the rule— The male has double the portion of 
a female."’ (1 Qircar, p, 101.) 


C 
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p. 3 and 4.) A son's only daughter takes a moiety^ two or more such 
daughters take two*thirds, of their late grandfather’s estate in the 
event of his leaving no son, nor daughter, nor son's son. If the 
deceased left neither a son nor daughter^ but only his son’s son and 
daughter, then the whole of his estate will be taken by them, the 
grandson taking two shares and the granddaughter one share, 
(I Sircar, p. 101 and p. 102. J 

Though son's daughters are entirely excluded as sharers, when there 
are two or more daughters, they are nevertheless in some instances 
admitted to a trifl-ng participation in the inheritance. This happens 
when there is a male, or males, in the same or a lower degree, entitled 
to the residue. Suppose that the deceased has left no son, but two or 
more daughters and grandchildren, both male and female, by a son. 
Here two-thirds being, set apart for the daughters, there is nothing 
to pass to t^e son's daughters as sharers ; but, if there be no other 
legal sharers, the remaining third is divided, as residue, between the 
grandchildren, in the ratio of two parts to a male and one to a 
female. Strictly speaking, the operation of this rule ought to be con- 
fined to the case whero the residuary is in the same degree with the 
daughters of the son. But it has seemed hard that they should be 
deprived, by a more remote relative, of an advantage, which they 
enjoy with one who is nearer, and the rule has been extended 
accordingly. The extension however is limited to cases where the 
more enlarged construction is beneficial to them ; for whenever they 
happen to be legal sharers, it is only by a male of the same degree 
that they can be made residuaries. The samo principles are applic- 
able to the daughters of a grandson, and so on. (Glberling, s. 103.) 

There is a curious point about descendants of this kind; that if there 
be actual son’s daughter and a son's son’s daughter, but ho daughter, 
the two survivors stand with respect to each other in precisely the 
same position as a daughter and an actual son’s daughter, th&t is, the 
actual son’s daughter takes a half, and the son’s son’s daughter 
The same rules apply to any lower stage of descent, (Bumsey, p. 37.) 


JSaif-hrathers and Sisters by the Mc/ther* 

Half-brothers and sisters by the same mother are entirely exoludjpd 
by the existence of a child, or the child of a so^ how low soever, or 
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of a father or true grandfather, but in all other cases, they inherit, 
the legal share of one, being a sixth, and of two or more, one-third. 
There is no distinction in this case in favor of the sox, both males 
and females having the saihe right and succeeding equally. ' (^Elber. 
ling, s. 112 ; 1 Sircar, 97.) 


Full Sisters. 

In default of the father, and grandfather of the late owner, as well 
as his own and son’s children, the only sister of the whole blood 
takes a moiety, two or more full sisters collectively take two-thirds 
of his estate ; but if there exist a full brother or brothers, then their 
existence renders the sister or sisters residuaries, and each of them, 
in that case, gets a portion amounting to half of what is succeeded to 
by each brother ; the sister or sisters become also residuaries if the 
deceased left his own or his son's daughter or daughters ; and in 
this case and state, the sister or sisters get no portion as sharers, 
but take as residuaries the residue remaining after the daughter or 
daughters have taken her or their legal share or shares. 3 (I Sircar, 
p. 105.) 

Full sisters are excluded by father, grandfather, sou or son’s son 
how low soever.^ 


^ It is said, Princ. Muhammadan Law, viii- 2 — 'Hhat the general rule of a 
double share to the male applies to their issue," but their issue are neither 
sharers nor residuaries, but belong to the distant kindred (Sec. 124,) and 
it is the general opinion that their succession is regulated in the same way, 
as that of their parents, without any distinction on account of sex — Boil- 
lie, p. 69. 

^ Sisters by the same father and mother may be in five cases ; half goes 
to one alone ; two-thirds to two or more ; and if there be brothers by the 
same father and mother, the male has the portion of two females; and the 
females become residuaries through them by reason of their equality in 
the degree of relatious^hip to the deceased ; and they take the residue, 
wh^n they are with daughters, or with son’s daughters, by the saying of 
him on whom bo blessing and peace ! ** Make sisters with daughters, (a) 
residuaries.” — Serajiyyah, p. 7. 

(a) Here the two plural terms, {i. c., sisters and daughters) are in their 
unlimited sense, importing one as well as many.— Shariliy yah, p. 41. 

Thus a single sister also is rendered a residuary by one as well as many 
daughters of the late owner or of his son. 

* ** There are five conditions in which full sisters may be found. Three 
of these occur, when there are neither children nor children of a son how 
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Half-sutm by the father. 

Half-sisters by the father come into the place of full sisters, when 
there are none ; that is, the share of one is a half, and of two or more, 
two-thirds ; while with daughters and sou's daughters, they become 
residuaries. With one full sister, whenever she is entitled to a half 
they take the complement of two-thirds, nz,, one-sixth ; but by 
two or more fall sisters they are entirely excluded, unless thcro hap- 
pens to be a half-brother by the father, who makes them residuaries, 
when they become entitled to participate in the residue in the ratio 
of two parts to a male, and one to a female. (Elherling^ s* 111.) 

Half-sister by father is excluded by brother of the whole blood, 
and likewise by the sister of the whole blood when she is rendered a 
residuary by a daughter or son's daughter. (1 Sircar, p. 109.) 

Half-sister by father is excluded by the sou, son's son in how low 
a degree soever, also by the father, and even by the paternal grand- 
father. (1 Sircar, p. 108.) 

Half-sisters by father become residuaries with the deceased's own 
or his sou’s daughter or daughters if any, and, in that case and predi- 
cament, the half-sisters take the residue remaining after the daughter 
or daughters have taken her or their legal portion. (I Sircar, p. 107.) 


SECTION IV. 

OP RESIDUARIES. 

Two kinds Thb residuaries are principally of two kinds 
of residuaries. 

1. Residuaries by consanguinity ; and 
S. Residuaries for special cause. 


low soever ; one full sister being entitled to a half of the property in that 
predicament, and two or more of them to two-thirds ; while they lose their 
ob^acter of sharera when there are full brothers, whoso existence renders 
them residuaries, iho portion of each female then becoming half the por- 
ti(m of a male. In all the preceding cases, however, the sWo of the sisters 
is liable to be intercepted by a father, or true grandfather ; by whom they 
are absolutely excluded, as well as by a son or aim’s son how low soever.—- 
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The residuaries by consangainityi are divided into three Consajiguin- 
^ , r* • -I residuaries 

classes: (1) Residuaries in their own right; (2) Residu-are of three 
aries in another’s right ; and (3) Besiduaries together with 
another. 

Of the residuaries,® the nearest succeeds first, then the ®“®' 

’ ’ oeesion. 

nearest. 


Residmry in Ida own right. 

A resid^jary in his own right® is every male in whose _ R«iduiiry 
line of relation to the deceased no female enters. Tigiit"* 

The residue is divided equally among residuaries in the ituie of <iivi- 
same degree and of the same sex ; but, if they differ in sex, ^"duarira!”* 


^ The gonoral rule in the succession of residuaries of this description is 
that — he who has two relations is preferable to him who Las but one xela* 
tioii, whether it be male or female. 

Thus a brother by the same father and mother is preferred to a brother 
by the same father only, and a sister by the same father and mother, if she 
become a residuary with the daughter, is preferred to a brother by the 
samo father only ; and the son of a brother by the same father and mother 
is preferred to the son of a brother by the same father only ; and the rule 
is the same in regard to the paternal uncles of the deceased, and after them, 
to the paternal uncles of his father, and, after them, to the paternal uncles 
of his grandfather* (Sa*ajiyydhf jo. 18.) 

® When there are several residuaries of different kinds, — one a residuary 
in himself, quo a residuary rendered by another, and a third a residuary 
with another, — preference is given to propinquity to the deceased; so that 
the residuary with another, when nearer to the deceased than the residuary 
in himself, is the first. (Bail Dig., 694.) 

3 The residuaries in their own right, or male residuaries, are divided 
primarily into four classes, viz : — 

1, The ‘‘ofispring*’ of the deoeased, u c*, his sons and son's sous 
h. 1. s. 

* 2. The ** root" of the deceased, t«e*, his father and true grand- 
father h. h* s. 

3* The “offspring ” of the father of the deceased, i.e., brothers and 
G« brothers and their sons h. 1. s, 

4* The “offspring’* of the immediate true grandfather of the 
deceased, pat. and C* pat. uncles and their sons h. 1. s. 

These classes, however, do not exhaust the residuaries, for the general 
definition “ every male in whdse line of relation to the deoeased no female 
enters includes also the descendants of the higher true grandfathers ; in 
otJbier words, the pat. and C* pat. uncles of the father and tr. grand- 
father h.'h. 8* and the sons h. 1. s of those uncles. (Rumsey, 45.) The defi- 
nition of the 4th class, however, is more comprehensiyo in Rhama Churn 
Sircar’s Muhammadan Law, part I, p. 117. See the following 

“ The residuaries in their own right are of four classes : 1 — the ofispring 
(literally, part) of the deceased ; 2— his root; 3— the offspring of his father ; 
aud 4—the ofikpxing of his grandfather how high soever,'* 
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each male takes twice as much as each female. They take 
per capita and not per stirpes. 


Sons. 

Sou’s sous 
h, 1. 8. 

Father. 


Of the residuaries in their own right 

1. The sous of the deceased being the nearest are enti- 

tled to succeed in preference to all other residuaries. 

2. In default of sons, their sons how low soever succeed, 

3. In default of son’s son how low soever, the father 

succeeds. 


Qraudfathcr. 4. 


■Whole 5, 
brother. 

Half brother g. 
by father. 

Whole bro- 7. 
ther’s sou. . 

Son of half 
brother by 
father. 

Whole and 
half l)Tothers’ 
grandsons iu 
order. 


FttU paternal 
unde. 


Half pater- ii 
.ael uifde by 
father. 

.Whole pater. 12. 
nal uncle’s 
."son. . 

S<m .o{ half 18. 
^hatornal tnt* 
de by father. 


Iu default of the father, the true grandfather how 
high soever, according to the proximity of degree, 
succeeds. 

In default of the true grandfather h. h. s., the full 
brother succeeds. ' 

In default of the full brother, the half brother by 
the same fathet only succeeds. 

In default of the half brother by father, the sou 
of the full brother succeeds. 

In default of full brother’s son, the sou of the half 
brother by the same father only succeeds. 

In default of the son of the half brother by the same 
father, the grandsons h. 1. s. of the full brother 
and those of the half brother by father succeed 
according to the above order {see the order in 
5 to 8). 

In default of the grandsons h. L s. of the full 
brother and of those of half brother by the same 
father, the full paternal uncle succeeds. 

In default of the full paternal uncle, the half pater- 
nal uncle by the same father only succeeds. 

In default of the half paternal uncle by the father, 
the son of the full paternal uncle succeeds. 

In default of the son of the full paternal uncle, the 
sou of the half paternal nude by father succeeds. 
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14. In default of the son of the half paternal uncle by GramUon!) 

the father, the grandsons h. 1. s. of the full paternal whole and halt 
uncle and of the half paternal uncle by the father ci^ia^order^' 
succeed according to the above order (see the order 
in 5 to 8 and 10 to 13 ). 

15. In default of the grandsons h. 1. s. of the full paternal Father’s 

4 whole paternal 

uncle and of the half paternal uncle by the father, uucle. 
the father’s paternal uncle of the whole blood suc- 
ceeds. 

16. In default of the father’s whole paternal uncle, the Father’s hoU 

Till 1 111 A 1 1 paternal iincla 

father s paternal uncle by the same father only by the father, 
succeeds. 


17. In default of the father’s paternal uncle by the same Son of 
father, the son of the father’s whole paternal uncle 
succeeds. 


18 . In default of the son of the father’s whole paternal gon of fa- 

uncle, the son of the father's half paternal uncle by 
the same father only succeeds. i>y 

19. In default of the son of the father’s half paternal Cbandaons h. 

uncle by the same father only, the grandsons h. 1 . s. whole and half , 
of the father’s full paternal uncle and those of the hy^“ther”'to 
half paternal uncle by the same father only succeed 
according to the above order (see the order in 5 to 
8, 10 to 13, and 15 to 18). 

20. In default of the grandsons b. 1. s. of the father’s Offi^ring of 

whole paternal uncle and of those of the father’s half pandfaSw, 
paternal uncle by the same father, the offspring of 
the father’s great-grandfather succeeds, and in their ‘n't »o 
default, the offspring of the father’s great-great-grand- 
father succeeds, and so on, acooiding to the above 
order. (See 5 to 8, 10 to 13 and 15 to 18.) 
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JReaiduariet in another's right. 

Hesiduarics rmduaries in another's right are four females who 

in auower e . . " 

right. are original Ijr sharers, but who lose their character of 
sharers aud become residuaries, when there exist one or 
more males in the same or a lower degree : they are the 
daughters, son’s daughters, whole sisters, and sisters by the 
same father only.* 

Residuaries together with others. 

Residnaries Xiie residuories together with others are 
together with ^ 

\ When with the deceased’s dangh» 
1. Full sisters ... ( ter or sou’s daughter (and when 

S. Half sisters by father r not excluded). S6e particulars 

3 about full sisters and half sisters. 

Residuary for special cause. 

for^iii^d residuary for special cause is the manumittor of a 
cause. slave. But as slavery has been abolished by Act V of 1843, 
there can be no longer any heir of this description. 


1 Of these, a daughter becomes a residuary in right of her whole brother, 
a son's daughter becomes so with a son's son how low so ever ; the sister 
of the whole blood with her own or full brother, and the sister by the same 
father, with her own brother ; and each of these females gets of what 
ib taken by each of the males by whom she is rendered a residuary. But 
the female who was not originally a sharer, does not become *a residuary 
with her brother, though the brother himself be a residuary heir. As in 
the case of paternal uncle and aunt (bo the latter by the same father and 
mother, or by the sanvss father only), the whole of the property goes to the 
. uncle and not to the aunt. Such is also the case with the paternal uncle’s 
son aud daughter by the same father and mother, or by the some father 
only, aud also with the brother’s son and daughter by the same father.— 
Shariiiyyah, p. 41, 
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SECTION V. 

OP DISTANT KINDRED. 

Thb distant kindred are all relations who are neither 
sharers nor residuaries. They take the property in default 
of the sharers and residuaries. 

Of the distant kindred there are four classes t — 

Class 1.* 

DescendanU : Children of daughters and of son’s daiigJUers. 

1. Daughter’s son. 

2. Daughter’s daughter. 

3. Son of No. 1. 

4. Daughter of No. 1 

5. Daughter of No. 2. 

G. Daughter of No. 2, and so on, 

how low soever, and whether male or female. 

7. Son’s daughter’s son. 

8. Son’s daughter’s daughter. 

9. Son of No. 7. 

10. Daughter of No. 7. 


• Of the individuals of the first class, —the noaroat succeeds in prefer- 
ence to the rest ; and when all the individuals are equal in the degree of 
relationship, then the child of an heir — whether a sharer or residuary— 
is preferred ; but if all of them are, or none of them is, related through an 
heir, then a male lias double the portion of a female, provided the sexes of 
their roots, or of ancestors in any stage, did not differ, — otherwise each, or 
each set, of the claimants takes the portion of that ancestor who differed in 
sex from the ancestor of any other claimant or set of claimants . For in- 
stance, the two daughters of the daughter of a daughter’s son will get 
twice as much as the two sons of the daughter of a daughter’s daughter ; 
because one of the ancestors of the former was a male, whose portiod is 
double that of a female. 

The above is Muhammad’s opinion, which is adopted in preference t^ 
that of Abu Yusuf, who holds that where the claimants are on the sani® 
footing with respect to the persons through whom they claim, regard should 
be had to the sexes of the claimants themBelves» and not to the sexes of 
their ancestors. So according to his docti ine, in the above case, the two 
daughters of the daughter of a daughter’s son will get two shares only (one 
each), and the two sons of the daughter of a daughter’s daughter will get fimr 
shares (two each), two sons being equal to four daughters* and no regard 
being had to the sexes of their ancestors but of themselvas. (1 Sircar, 140.) 


Distant 

kindred. 


Four classesi 
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11. Son of No. 8. 

12. Daughter of No. 8, and so on, how low soever, and 

whether male or female. 

Class 2.* 

A^stndawta : False grandfathers and false grandmothers. 

13. Maternal grandfather. 

14. Father of No. 13, father of No. 14, and so on, bow 

high soever (i. e., all false grandfathers.) 

15. Maternal grandfather’s mother. 

16. Mother of No. 15, and so on, how high soever (t. e., 

all false grandmothers.) 

Class 3.t 

Parents’ Descendants. 

17. Full brother’s daughter and her descendants. 

18. Full sister's son. 


* The ruled for the aucceBsion of the second claas of distant kindred are 
nearly the same as those for the first claas, proximity to the deceased form- 
ing the principal ground of preference in both* and the nearer taking 
precedence of the more remote by whatever side related. Thus the matemtd 
grandfather is preferred to all the others as he immediately precedes the 
parents of the deceased ; and the father of the paternal grandmother is 
in like manner, preferred to the father of the paternal grondmother'a 
mother. 'When the claimants are in the same degree of propinquity to the 
deceased, he who claims through an heir is entitled to preference. Thus 
the father of the mother’s motherj, who is a tiue grandmother, and therefore 
an heir, is preferred to the father of the mother's father, who is a false 
grandfather and not an heir. 'When the claimants have no pretensions 
through an heir or heirs, but are related on the same side and through per- 
sons of the same sex, then the difierenco is to be considered in the i^rsons 
of the claimants themselves, and the distribution is made on the principle 
of two shares to a male and one share to a female. But if the olmmants 
(though equal in degree and side) Sdrs related through persons of different 
sexes, then the property is to be divided at the stage where the difference 
first appears, and allotted in the manner already explained. If, on the 
other hand, the fades of relation differ, that is, at the earliest stage 
jkome of the claimants are related to the deceased by the father’s aide, and 
others by the mother’s side, then the property is to be divided ab imfio 
duto three parts, whereof two are to be allotted to the claimants on the 
facer’s side, without regard to the sexes of the ciaimantB. (1 Sircar, 141.) 

f The order of succession of the distant kindred d the third cl^s also is 
aceording. to the degree of relationship and strength of eonsanguinty. Ilie 
nearest to the deceased inherits in prelersnoe to the rest; so, of the claim- 
anti equid in relaUonship, the child of a residuary is prefenred to the child 
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19. Full sister’s daughters and their descendants, how 

low soever. 

20. Daughter of half brother by father, and her descend- 

ants. 

21. Son of half sister by father. 

22. Daughter of half sister by father, and their descend- 

ants, how low soever. 

23. Son of half brother by mother. 

24. Daughter of half brother by mother and their 

descendants, how low soever. 

25. Son of half sister by mother. 

26. Daughter of half sister by mother, and their descend- 

ants, how low soever. 

Class 4.* 

Descendants of the two grandfcUhers and the two grandmothers. 

27. Full paternal aunt and. her descendants. f 

28. Half paternal aunt and her descendants.f 

29. Father’s half brother by mother and his descend- 

ants.f 


of a more distant kineman or kioBWoman. But when the claimants are 
equal in the degree of relationehip, and none is a child of a residuary^ or 
aU, or some, of them are children of residuarieB, and some, of Bharera» then 
according to Muhammad (whose doctrine, in respect of the distant kindred, 
is the prevalent one), the property is divided (first) with reference to the 
branches as well as to the sides of the roots; and then what is allotted to each 
set is distributed among the branches thereof, as done in the first class. 
Where, however, there are children of a half-brother and half-sister by the 
same mother only, there the division is made not with reference to the 
sides of their roots, but equally between the two branches, since, in the 
proportion of shares, there is no difTerenoe betweeh the brothers and sis- 
ters by the same mother only, and all of them share equally. (1 Sircar, 141*) 

^ The succession of the distant kindred of the fourth class (which comprises 
the paternal uncle^ and aunts by the same mother only, paternal aunts, and 
maternal uncles and aunts) is regulated as follows : — 

1. When there is only one of tbem^ be or she inherits the whole property. 

2. Wh.eii they happen to be related to the deceased by the same side* 
preference is given to the strength of relationship, that is, the person related 
oy both pamnts is prcdEerred, whether male or female, to one connected by 

t Male or female how low soever. 
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30, Father^s lialf sistet by motber and her descendants.* 
SI Maternal uncle and his descendants.* 

32. Maternal aunt and her descendants.* 


: Other 41stant 
kindred* 


The above-named relations as well as all that are connec- 
ted with the deceased through them, are his distant kind* 
red. 


Order of 
succession 
among distant 
I kindred. 


The first class of the distant kindred is first in the 
succession though the individual claimant should be more 
remote than one of another class. The second is next, 
then the third, then the fourth. The order of succession 
among the individuals of each class is according to the 
proximity of degree of their relationship to the deceased. * 


the same father only, and tWs (latter) is preferred to one related only 
through the mother* 

8. When there are male and female claimants, all equal in point of 
relationship, then the portion of the male Is double that of the female, accord- 
ing to the general rule — **male has the portion of two females.*' 

4. But wheu the claimants are of diferent sides, then no preference is 
given to the strength of propinquity, but two-thirds of the property go 
to the relatives by the father, and one«third goes to those by the mother, 
and the same is divided equally among the individuals of each side or 
or set. 

The succession of the children of the distant kindred of the fourth class 
is, in a ^reat measure, regulated according to the same principles as that 
of the distant kindred of the hrst class. That is, I — The nearest to the 
deceased, on whatever side related, is first entitled to the inheritance. If. 
Among the equidistant relatives all on the same sitie, he who has the 
strength of consanguinity is preferred to the rest. III — When ■ the claim 
ants equidistant in relationship have equally the strength of consanguinity, 
then the child of a residuary is preferred to one who is npt so. IV. When 
the claimants, though equidistant, are not related to the deceased by 
the same side, then no preference is given to the strength of consan- 
guinity, nor to the olroumstance of apy of them being the child or 
or children of a residuary, but two-thirds go to the kindred related through 
. the father, and one-third goes to those related through the mother ; and 
where there are males and females equal in the strength of propinquity, 
then each male has the allotment of two females.— (1 Sircar, 148.) 

^ kLale or female how low soever* 
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SECTION Vi. 

OF RELATIONS WHO ARE NOT HEIRS. 

The natural heirs of a deceased Muhammadan, Le,, the Relation* 
sharers, residuaries and distant kindred, are, with the heirs/'* 
exception of husband or wife, his “ blood” relations, i.e., 
his descendants, or his ancestors or their descendants ; 
hence, the following and similar other relations are not 
among his natural heirs 

Step-father, i.e., mother’s husband ( other than the 
father.) 

Step-mother, ie., father’s wife (other than the mo- 
ther.) 

• Step-grandmother, i.e., father’s step-mother. 

Step-son, i.e., husband’s or wife’s son. 

Uncle’s wife. 

Uncle’s wife’s son (if not by the uncle.) 

Step-brother, i. e., step-mother’s son not by father, &c. 


SECTION Vil. 

OP EXCLUSION. 

Exclusion is of two kinds:— (1) Imperfect, which is an Two klm 
exclusion from a larger share, and an admission to a smaller exclusion 
one;^ and (2) perfect or total exclusion, by which one is 
at once excluded from inheritance or deprived of the whole 
thereof. 


As for iiiBtance the snare* of the husband, wife, mother, aoa’s daughter 
the sister by the same father only, are respectively reduced,— (from t or 4 
to \ or J) when the husband or wife succeeds with the deceased's child or 
Bon’a child ; (from to when the mother ancoeedB with the deceased’* 
child or son * child or two brothers or sisters or one brother and one sister • 
(from I to when the son’s daughter succeeds with the deceased’s daughter’ 
Urom to i) when a sister by the same father suoeeeds with a full sister! 

shares of the daughter, son’s daughter, full sister, and half 
siste r by father we liable to be reduced when they are respectively made 

h^^b?oa*r%*f tL*“'*“** •«“> son’s son, full brother and 
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Two prin- 
ciples of per- 
fect exclu- 
Sion* 


Excluded 
person may or 
tnay not ex- 
clude others. 


Special cases 
of exclusion. 


Perfect exclusion is grounded upon two principles: — 
(1) Whoever is related to the deceased through any person 
shall not inherit while thi^t person is livings except the 
mother’s children (i.e., brothers, sisters, U. brothers and U. 
sisters), who inherit with her. (2) "The nearest of blood 
inherits (1 Sircar, 287). Besides the above, person may be 
excluded entirely for disqualification, as a murderer. 

A person entirely excluded for disqualification does not 
at all exclude any one. But a person excluded by another, 
m*ay exclude others, perfectly* as well as imperfectly. (1 Sir- 
car, 289.) 

Besides the general rules above mentioned, which will, 
account for a great many instances of exclusion, there are 
several special cases which depend entirely upon authority 
These are sometimes at variance with the general rules of 
exclusion, and sometimes with the rule which places sharers, 
to the extent of their shares, above residuaries. Thus, a 
son, or son^s son h. 1. is., though a residuary, excludes 
sisters and lower son^s daughters, who, in the absence of 
certain specified relations, are sharers ; and ason^s son h.l.s. 
excludes brothers, even though he may be farther removed 
from the deceased. (Rumsey, 129*) 


Stc Fartioulars about graudmotheni. 
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The following table (see Rnmsey, pp. 130 and 131) P**®" 

sents instances of total exclusion liou. 

Son^s son h. 1. s., excluded by Son, or higher son’s son. 

Brother ,, ... Son, son’s son h. 1. s., father 

or (perhaps) tr. grand- 
father. 

Sister „ ... Same as brother. 

C. brother „ ... Same as brother, or brother, 

or sister when a residuary 
with another female. 

C. sister „ ... Same as brother, or two or 

' more sisters, or brother, 

or, aemble, sister when, &c. 

Son’s h. 1. s. daughter „ ... Two daughters or higher 

son’s daughters, son, or 
higher son’s son. 

U. brother „ ... Child, son’s h, 1. s. child, 

father, or tr. grandfather. 

U. sister Same as U. brother. 

Tr. grandfather „ ... Father, or nearer tr. grand- 

father. 

Tr. pat. grandmother „ ... Father, mother, intermediate 

tr. grandfather, or nearer 
tr. grandmother (even 
* though in a different line.) 

Tr. mat. grandmother „ ... Mother, or nearer tr. grand- 

mother (even though in a 
different line.) 



XXXll 


SECTION VIII. 

OF THE RETURN. 

Of the re- Tuifi sum of the fractions that represent the shares of 
the sharers may be equal to, or less or more than, an integer^ 
or whole number. When it is less and there is no residil- 
ary, the surplus reverts to the sharers in proportion to 
their shares (with the exception of the husband and wife 
to whom the surplus never reverts, as long as there exists 
any other sharer, or residuary, or distant kindred.) This is 
called the doctrine of Return. 


SECTION iX. 

OF THE INCREASE. * 

Of the iu- The Increase is the converse of Return. When in dis- 
tributing the estate it is found that the sum of the shares, 
of the different sharers exceeds the whole estate, each of 
them must suffer a proportional deduction; or in other 
words, the number of parcels must be increased. Thus 
if the heirs be the husband, two sisters of the whole blood, 
two sisters by the same mother only, and the mother, their 
legal shares in the order they are mentioned are 9, ^ and 
I, which added together gives V J hut as ten parcels can- 
not be paid out of six, the estate must be divided into ten 
shares; to the husband, three; to the two sisters of the 
whole blood, four; to the half sisters, two; and to the 
mother, one. (Elberling, s, 130.) The increase is the divi- 
sion of the property into a larger number of parts than 
that indicated by the least common denominator of the 
fractional shares/ The rule is, to increase the L. C« D. 
so as to make it equal to the sum of the numerators ; in 
Other words^ to the aggregate number of parts required. 
<Rumsey, p. 110.) 
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SECTION X. 

OF DIVISION OF PROPERTY AMONG HEIRS. 

Tai! func'ral expenses, debts and legacies having been 
paid, the remainder goes to the persons entitled to the in- 
heritance. In order to find out the persons so entitled, 
ascertain whether the deceased has left any individual or 
more of the classes of persons called sharers, and, then, wl^e- 
ther any of them should be excluded or not. After it is as- 
certained which of the sharers are entitled to yet shares,^ 
divide the property among them according to their classes” 
(only half brothers and half sisters by the same mother 
being considered as one class), and then sub-divide the por- 
tion allotted to each class equally among the individuals 
contained in it. As each sharer is entitled to an arbitrary 
fraction of the inheritance, reduce the fractions to their 
equivalent ones with the least common denominator; then 
add together the numerators of the new fractions ;(1) if 
the sum be equal to the L. C. D. denominator, divide the 
property into the number of parts equal to the L. C. D, 
denominator, the numerator of each new fraction will give 
the portion of each sharer ; (2) if the sum be less, then also 
divide the property into the number of parts equal to the 
L. C. D. denominator, the numerator of each new fraction 
will give the portion of each, sharer, as in the first case ; 
the difference or residue being the portion of the next class of 
persons entitled to the inheritance, called residnarics, of 

Sl__ 

^ We say ** get sliarea” instead of inherit,’* because some might inherit 
as residuariea, though excMUd from getting any tihares. 

^ It should be borne in mind that two or more sharers of a particular class 
take equally among them the same portion that one of that class, if alQUe, 
would take ( with some exceptions}! See the section on Sharers* 

E 


Distribution 
of asaets. 
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whom the nearest individual or grade) succeeds; but if 
there be no rcsiduaries, the residue will revert to the sharers 
in proportion to their shares, except to the husband and 
wife (see particulars about husband and wife) ; and (3) if the 
sum be greater, then divide the property into the number 
of parts equal to that sum, the numerator of each now 
fraction will give the portion of each sharer, as in other 
cases. (Sec the section on Increase.) In default of sharers 
and rcsiduaries, the next class of persons entitled to the 
inheritance is the distant kindred. A.ud so on. (Sec the 
order of succession.) In huding out the portions of the 
different individuals entitled to the iuhcritatice, the rules of 
arithmetic may be profitably used iu preference to the rules 
laid down in the Muhammadan Law Books. 


CHAPTER III. 

OF MARRIAGE. 

Mabriagb is merely a civil contract. It confers no rights 
on either party over the property of the other. The legal 
capacity of the wife is not sunk in that of the husband ; she 
retains the same powers of using and disposing of her pro- 
perty, of entering into all contracts regarding it, and of 
suing, and being sued, without his consent, as if she were 
still unmarried. On the other hand, he is not liable for 
her debts, though he is bound to maintain her, and he 
may divorce her at any time, without assigning any reason. 
He may also have as many as four wives at one time. A 

) TUo residue is divided equally among; fesiduories in the aame degree and- 
of th(j safne sp-x * but if th<jy differ in sox, each male takes twice as much 
tvs rdifh female. Thu.'ji, if the reftidiiarie'd arc three brothers’ sous, each will 
take -1^' of tho rpsiduo, whether all are sons of the same brother, all sons of 
<liflbrent brothers, or two of them sons of oue brother and one of another. 
And if tho i tisidnaries are two sons and three daughters, each son will take 
and each daughter 
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practice prevails iu this eountry, which operates as a coa- 
siderable check on the exercise of these powers of the hus- 
band. It is usual for Mussultndns, even of the lowest 
orders, to settle very large dowers on their wives. These Uowor. 
are seldom exacted, so long as the parties live harmoniously 
together ; but the whole dower is payable on divorce or 
other dissolution of marriage, and a large part of it is 
usually made exigible at any time, so that a wife is enabled 
to hold the dower in terrorem over her husband; and 
divorce and polygamy, though perfectly allowable by the 
law, are thus very much in the nature of luxuries, which 
arc confined to the rich. The principal incidents of mar- 
riage arc the wife’s rights to dower and maintenance, the 
husband's rights to conjugal intercourse,^ and matrimonial maniago. 
restraint, the legitimacy of children conceived, not merely 
born, during the subsistence of the contract, and the 
mutual rights of the parties to share in the property of each 
, other at death. The right to dower is opposed to' that ofj 
conjugal intercourse, and the right to maintenance opposed | 
to that of matrimonial restraint. Hence, a woman is not) 
obliged to surrender her person until she has received pay- 
.ment of so much of her dower as is immediately exigible 
by the terms of the contract, and is not entitled to main- 
tenance, except while she submits herself to personal 
restraint. 

'' When an invalid marriage has. taken place, it is the _ Efiects of 
duty of the Judge to separate the parties; and if the wife og” ‘ 
be unenjoyed, she has no claim to dower, but otherwise she 
is entitled to whichever may be the less — of her proper 

^ A Mufisiilm&n hueband may institute a suit in the Civil Courts in India 
for a declaration of his right to the possession of his wife, and for a sen- 
tence that she return to co-habitation : and the suit must be determined 
according to the principles of tlie Muhammadan Law. (11 Moore*8 Indian * 

Appe(U8t p. 501. Mi^ondhee Bnzhor vs* 8}mm8(mnim*) 
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dower, and tlie dower specified, when any has been named ; 
and when none has been named, she is entitled to the full 
proper dower, whatever it may be ; and it is incumbent 
on her to observe an uldut,^ which is to be reckoned from 
the date of the separation, according to our three masters/' 
B. Dig., 156. 

A man cannot lawfully marry his mother, nor his step' 
mother, nor his paternal or maternal gijbndmother, how 
high soever, nor his daughter, nor his^granddaughter how 
low soever, nor his sister of the whole or half blood, nor 
his paternal and maternal aunts, nor those of his parents, 
nor the daughter of his brother or sister, whether of the 
whole or half blood, nor his mother-in-law, nor the 
daughter or granddaughter of his wife already consummated, 
nor the wife of his son or son's son, how low soever, 
nor the wife of his daughter's son, nor his foster-mother, 
nor any other female related, as above, by fosterage. (Sir- 
car; 307.) 

. In considering whether a woman, once a concubine, 
f and admittedly formerly a prostitute, has, by judicial pre- 
sumption, been converted into a wife, merely by lapse of 
time and propriety of conduct, and the enjoyment of confi- 
dence with powers of management reposed in her, the 
ordinary legal presumption is, that things remain in their 
original state. (11 Moore’s Indian Appeals, p. 194, Mus- 
sumat Jarint Ool Butool v. Mnssumat Uoseinee Begum.) 


Jddut is the waiting for » definite period, which is incambent on a 
woman after (he dissolution of a rightful or seablable marriage that lun been 
confirmed by comtmmatimi or by death (of the husband). 
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OHAPTEE IV. 

OP PARENTAGE. 

A CHII.D born six months after marriage is considered to 
all intents and purposes the offspring of the husband ; so *«>' mm'riage. 
also a child horn within two years after the death of her after 

years of 

nusbaDd or after divorce. If a man acknowleug^e another iinsband’s 
to be his son, and there be nothing which obviously renders 
it impossible that such relation should exist between them, 
the parentage will be established. ti^sr ah a son. 

A child born out of wedlock is illegitimate : if ack- iHeritimato 

chilli, if ac* 

nowledgcd, he acquires the status of legitimacy. The knowledge^, 
child of marriage is legitimate as soon as born. The child le^ 

of a concubine may become legitimate, by treatment as 
legitimate. Such treatment would furnish evidence of 
acknowledgment. (11 Moore’s Indian Appeals, p. 94. 

Ashrufood Dowlak AAmed^Sossein Khan Bafiadoor v. 

Hyder Hossein Khan.) 

The legitimacy or legitimation of a child of Muhammadan Legitimacy 
parents may properly bo presumed or inferred from cir- 
cumstances without proof, or at least without any direct 
proof, either of a marriage between the parents, or of 
any formal act of legitimation. (8 Moore’s Indian Appeals, 
p, 136. Mahomed Banker Hooseain Khan Bedwdoor 
V. Sharfoon Nissa Begum,) 

The presumption of legitimacy from marriage follows 
the bed, and whilst the marriage lasts, the child of the 
woman is taken to be her husband’s child, but this pre- 
sumption follows the bed and is not ante-dated by relation. 

(11 Moore’s Indian Appeals, p. 94. Ashrufood Bowlah 
Ahmed Hossein Khan Bahadoor v. Hyder Hossein Khan) 

llte legal presumption in favor of a child born in his 
father’s house of a mother lodged, and apparently treated 
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as a ■wife, treated as a legitioaate cliild hy Ids father, and 
whoso legitimacy is disputed after the father’s death, is 
one safe and proper to ho made ; and the opposing ease 
should be put to strict proof. (14 Moore’s Indian Appeals, 
p, 346, Itamamani Ammed v. Kvlanlhai Hatcliear.) 

wnwan with " ^ absent from his virgin wife for years, and 

two husbands, she marries and has children ; or a woman is taken captive 
and married ^o an enemy and has children, or a woman 
claims to be repudiated, keeps iddut^ marries another 
husband and has children ; or her husband’s death is an- 
nounced to her, and she keeps iddut, marries with another 
and has children : — the offspring, according to Aboo 
Huneefa, belongs to the first, whether he deny or claim 
it, or whether the second deny or claim it, or the child 
is born within six months, or at the distance of more than 
two years ; and the second husband may spend his sukat 
(or poor’s rate) on such children, and their testimony may 
be received on his behalf. But Jurjanee has reported from 
Aboo Huneefa, that the children belong to the second 
husband, and that he came back to this opinion, and that 
the futwa is in accordance with it. Kazee Khan and Sir- 
ajiyyah are also to the same effect, and Sudur ool Shuheed 
used so to decide. Zuhecr ood Decn, however, alleges 
that the futwa is for the children belonging to the first, 
since the child follows the bed according to nuss, or express 
authority. And if the first husband were present, and all 
the circumstances were the same, the child would belong 
to the first.”* (B. Dig., 158.) 


* Though it i* left doubtful to which of the hnebands the child belongs, 
yet the cs^c is of some volae as oa illustration of Aboo Huaeefa's opinion, 
that no marriage is void. 
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CHAPTER V. 

OF DIVORCE, 

Divorce may be made in either of two forms ; Tgldk or xwo fnnns ot 
Khookt . A divorce by Taldk is the mere arbitrary act of an'i'iv wl'* 
the husband, who may repudiate his wife at his own Tal&h. 
pleasure, with or without cause. Rut, if he adopts that 
course he is liable to repay her dowry, or dynmohr, and, 
as it seems, to give up any jewels or paraphernalia belong- 
ing to her. A divorce by Khoola is a divorce with the Khoola. 
consent, and at the instance, of the wife, in which she gives 
or agrees to give a consideration to the husband for her 
release from the marriage tic. In such a case the terms of 
the bargain are matters of arrangement between the husband 
and wife, and the wife may, as the consideration, release 
her dynmohr aud other rights, or make any other agree- 
ment for the benefit of the husband. A divorce by TaUk 
is not complete and irrevocable by a single declaration of 
the husband; but a divorce by /CAoofa is at once complete 
aud irrevocable from the moment when the husband repu- 
diates the wife, and the separation takes place. In these Difforonce 
particular's the two modes of divorce differ. But there is ToJM and 
one couditiim which attends every divorce, in whichever 
way it takes place, namely, that the wife is to remain in 
seclusion for a period of some months after the divorce, in 
order that it may be seen whether she is pregnant by her 
husband, and she is entitled to a sum of money from her 
husband, called her iddit, for her maintenance during j^du. '' 
this period.* 

Where a Muhammadan said to bis wife, when she insisted Declaration 

against his wish on leaving his house and going to that of “^ounUng*^ to 

divorce, 

^ 8 Moore’a I, A., p. 879, Moonaheo Buzul-ul-Iiaheem versm Luteefut-oon- ' 

uiissa. 
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her father, that if she went she was his paternal uncle’s 
daughter, meaning thereby that he would not regard her 
in any other relationship and would not receive her back 
as his wife, it was held that the expression used by the 
husband to the wife being used with intention, constituted 
a divorce which become absolute if not revoked within the 
time allowed by the Muhammadan ‘ law. {Hamid Ali v. 
Imtiazan, I. L. R., 2 All. 71.) 


OHAPTEE VL 

OP DOWER. 

Dower may DowBB, though not the Consideration of the marriage con- 

be due with- . . , , 

out agreement tract, is yet due Without any special agreement, such 
dower being termed * dower of the like’ or ‘ the proper 
dower.’* But when any dower has been specified by the 
contract, it supersedes the proper dower, which in that 
case comes into operation only on the failure of the spe- 
cified dower. When dower is expressly mentioned in the 
contract, it is usual to divide it into two parts, which are 
Prompt or r termed or prompt, aai Moowujjul, or deferred; 

doww. ; the prompt being immediately exigible, while the deferred 
* is not payable till the dissolution of the marriage.® 

If a wife’s dower is “prompt,” she is entitled, when her 
husband sues her to enforce his conjugal rights, to refuse 
to co-habit with him, until he has paid her her dower, and 

Dower if not that notwithstanding that she may have . left bis house 

speciUod, 

^ The lowest amouut of dowqr is ten dirhem, Tho value of the dirhem, 
is not certain. Ton dirhem according to one account, make about six slui- 
lingK and eight i^ouce st^^ling. See Xlidaya, V oL i, p. 122. 

» Prompt or exigible dower is a debt always due and demandable, and 
limitation runs from a clear demand and r^usal thereof. 2 Law Beports, 
Indian Appeals, p. 235, Kbajocroonjesa v. Baneo Byeeseonissa. 

Bail. Dig. <Iu.} xxvil 
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without demanding her dower and only demands it when he 
sues, and notwithstanding also that she and her husband 
may tia\re already co-habited with consent since their 
marriage. {Eidan vs. Marbar Husain, 1. 1j. B., All. 483.) 

When on marriage, dower is not specified whether 
“ prompt'^ or “ deferred,” the nature of the dower is not 
to be determined with reference to custom, but a portion 
of it must be considered prompt.*' '{Tanjik-un Nisaa v. 
Ghoolam, Kunibar, I. L. B., 1 All. 506.) 

Where there is no agreement on the part of the husband 
to pledge* his estate for dower, and his widow obtains actual 
and lawful possession of the estates under a claim to 
hold them as heir and for her dower, she is entitled to 
retain that possession until her dower is satisfied. (14 
Moore's Indian Appeals, p. 377, Musaamut Behee Bechun 
vs. Sheikh Hamid Hossein.) 

A creditor of a deceased Muhammadan, whether in respect 
of dower or otherwise, cannot follow his estate into the 
hands of a bond fide purchaser for value, to whom it has 
been alienated by his heir at law, whether by sale or mort- 
gage. (5 Law Report, Indian Appeals, p. 211. Syud Aazayet 
Hossein vs. Dooli Chund.) 


^ The widow's right to dower against the estate of her deceased hus* 
band is, generally speaking, simply in the situation of a debt which she like 
any other creditor can take legal measures to enforce agSinst such proper1|^ 
of her husband as she can find in the hands of the heirs, or even in the 
hands of any other persons, provided these have taken as volunteers or with 
notioe of her making a specific claim against that property. No doubt, if 
ahe is herself in possession of the property, she is entitled to assert a lien 
upon it in respect of her own debt against the other heirs, and to pay her- 
self her own debt before she pays the debt of any one else. But if she is 
not in possession of the property, aud if she is forced to take proceedings 
in order to liqrddste the debt out of her husband's property, she is, until 
I hose proceedings have ripened into some act of Court against the property, 
imply in the position of an ordinary creditor* 
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CHAPTEB m 

OP GUARDIANS AND MINORITY. 


Kinds 

guardiaiu. 


of Guardians are either natural or testamentary. THIy are 
also near and remote. Of the former description are 


fathers and paternal grandfathers and their executors and 
the executors of such executors. Of the latter description 
are the more distant paternal kindred, and their guardian- 
ship extends only to matters connected with the education 
and marriage of their wards. Maternal relations are the 
relations are lowest species of guardians, as their right of guardianship 
spwies purposes of education and marriage takes effect 

guardians. Qjjjy ^i^ere there may be no paternal kindred nor mother. 

Bfotber’s Mothers have the right (and widows durante viduilate) to 

right to the the custody of their sous until they attain the age of seven 

custody of the ^ , . . 

infant. years, and of their daughters until they attain the age of 


Mother’s puherty. The mother's right is forfeited by marrying a 
right forfwted stranger, but reverts on her again becoming a widow. The 

nn marry ing a o ^ ^ 

stranger. paternal relations succeed to the right of guardianship, for 

becoi^^ T purposes of education and marriage, in proportion to 

*^attinittl re- proximity of their claims to inherit the estate of the 

Intion. minor. Under the Indian Majority Act (No. 9 of 1875)* 
Ageofma- . » • . , . ^ 

jority. eighteen years of age is the age of minority } but minors, 

of whose persons or properties a guardian has been or shall 


be appointed by any court of justice, and every minor 


under the Court of Wards, shall not be deemed to have 
attained their majority until they shall have completed the 
Minor’s sets age of twenty-oue years. The acts of a minor are not law- 

. wJsjBs authorized by his guardian.^ 

ised by guar- 
4iMx, 


Hedayab^ Yol. iiy p. 449* 
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OHAPTEE Vm. 

, OF MAINTENANCE. 

The liability to maintun the wife arisea from marriage, which is one 
of the subjects to which Muhammadan law applies. The liability to maintain 
infant children arises from natural equity. 

Maintenance comprehends food, raiment and lodging, Huntenance, 
though in common parlance it is limited to the first. There 
are two causes for which it is incumbent on one person to 
maintain another — marriage and relationship. It is incum* 
bent on a husband to maintain his wife, whether she be 
mooslim or siminee, poor or rich, enjoyed or uncnjoyed* 
young or old, if not too young for matrimonial intercourse. 

When a wife is too young for matrimonial intercourse, she 
has no right to maintenance from her husband, whether 
she be living in his house or with her father.^ (B. Dig., 441.) 

A husband is bound to give proper maintenance to his 
wife or wives, provided she or they have not become re- 
fractory or rebellious, but have surrendered herself or 
themselves to the custody of their husbands. (1 Sircar, 

447.) 

If a woman refused to surrender herself on account 
of her dower, her maintenance does not drop, but it is in- 
cumbent upon the husband, although she be not yet within 
his custody. (1 Sircar, 448.^ The maintenance of a wife 
is incumbent upon her husband, notwithstanding he be of 
a different religion. (1 Sircar, 459.) 

A father is bound to support his infant children (1 Sircar, Maiatemaoe 
467), only where they possess no independent property 
(1 Sircar 459). The maintenance of an infaht child is 
incumbent upon the father, although he be of a different 
religion. (I Sircar, 459.) 

^ But if tlie husband be an infant incaijable ol generation^ and the an 
adultf she is entitled to maintenanoe at hia expense* (1 Birear, 440.) 
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A father must maintain his femal® children absolutely, 
until they are married, when they have no propc^^ty of their 
own. (1 Sircar, 461.) 

Maintenance is incumbent on a father to maintain his son’s wife, 
OX son 8 wiio. 

when the son is young, poor or infirm (1 Sircar, 462). 

Maintenance The Muhammadan law enioins the maintenance of male 
of relationfie ^ 

children disabled by infirmity or disease, of parents, of 

grandfathers and grandmothers, of all infant male relations 

within the prohibited degrees if in poverty, and also of all 

adult male relations within the same degrees who are poor, 

disabled or blind. (See 1 Sircar, pp. 464 to 472.) 


CHAPTEE IX. 

OF GIFT. 


A GIFT is defined to be the conferring of property with- 
Gift defined. ^ Consideration. 

Th k' d three kinds: (1) Hibut (usually pronounced 

of gift. hela), or gift without an exchange, (2) Iliba-bil-vwaz, or 
gift for a consideration, and (3) Hiba-bcuhartul-mas, or gift 
on promise of a consideration. 


Aooeptence Acceptance and seizin on the part ofthe donee, are as neces- 

sary as relinquishment on the part of the donor. A gift 
Contingent oannot be made to depend on a contingency, nor can it be 
referred to take effect at any future time. The subject of 
^ actually in existence at the time of the 

laeziiiiteuce. donation. 


‘VertMlgUt 

CmpetSBcy 


A verbal gift is as effectual as that made under a writing.* 
The giver must be free, sane and adult.’ 


^ 2 9irc^r^ 2* 


* 2 SiroftTi 8. 
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A, gift by a person, daring his illness, of which he died, DcatL-bedgift 
is lawful to the extent of one-third of his estate, provided 
the donee was not an heir, and he took possession in the 
donor’s lifetime. The gift by a person in his death-illness 
to the extent of more than one-third of his estate cai» only 
hold good if the donor’s heir or heirs consent to it after Ids 
death. As respects the gift to an heir by a person in his ^ Gift to lu 
death-illness, it is not valid even to the extent of one-third 
of his estate, if the rest of the heirs' do not consent to it after 
the donor’s death. (2 Sircar, ^p. 19 and 20.) 

Under Muhammadan law, where there is on the part of a Gift to a mi 
father or other guardian a real and bona fide intention to 
make ,a gift to his ward, the law will be satisfied without 
change of possession, and will presume the subsequent 
holding of the property to be in behalf of the minor donee. 

(2 L. B., 1. A., Arneeroonissa Khatoon v. Abedoonissa 
Khatoon.) 

An undefined’ gift of divisible property is not valid _ Undefined 
under the Muhammadan law,* though a sale of such ”** ^*'***' 
property is; hence the transaction called Hiha-bil-iwaz has 
become a device for giving effect to the gift of mooskdd* in 
a thing susceptible of partition which may be lawfully sold, 
though it cannot be made the subject of gift.* 

The rule of Muhammadan law, that a gift of mooshddov an 
undivided part in property capable of partition is invalid, 

* la judging whether the legatee be an heir or otherwise, regard is paid 
to the time of the testator's death, not to the period of making the will, 

(Hedaya, Vol. IV, p- m.) 

* When the gift is of a thing that may be divided without impairing any 
of its uses, it is further necessary that the subject of it should not be 
moosMd, or confused with the property of another, by being held in co- 
partnership with the donor or a third ^rty. When an undivided share of a 
thing, as a ludf, or a third or a fourth, is the subject of gift, there is confusion 
both on the side of the donor and of the donee, and the gift is unlawful or 
invalid. (B* pig., Int. xxxiv*) 

* See p. 49, Priao. d. * Something confused with the property of another ^ 

henoe nndMM* " • B, Dig., (Int* xxxvi). 



Uevocalion 

gifts. 


defined* 
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does not apply to definite shares of zemindaries, which are 
in their nature separate estates with separate and defined 
rents. {3 L. 11. I. A., 87, AmeeroonUm Kkatoon v. Abedoo- 
nissa Kkatoon.) 

A defined share in a landed estate is a separate property, 
to the gift of which the objection which attaches under 
Muhammadan law to the gift of the joint and undivided 
property is inapplicable. (1. L. R. 2, AIL, 93, Jivan 
Daksb V. Imtiaz Begum.) 

Before delivery any gift may be revoked, but after 
delivery gifts to relatives within the prohibited degrees, or 
between husband and wife, do not admit of revocation. 
Other gifts may in general be revoked, unless there is some 
special cause to prevent it (B. Dig. xxxv). The causes, 
each of which prevents revocation of gifts, are, — (I ) the 
loss of the thing given,(2) the passing of it from the 
property of the douee,(3) the death of the donor, (4) 
increase of the thing given, (5) a change in the subject of 
it, (6) the marriage relation between the donor and the 
donee,(7) relationship within the prohibited degrees, and 
(8) an exchange or return received for the gift. (2 Sircar, 
pp. 28—29.) 


OHAPTEE X. 

OP SALE. 

“ Cmw reapecUag sales and purchases made by the Uttssulmdns in British 
India are almost invariably decided according to the Regulations and Acts 
of the present Government of the country.” (1 Sircar, 498.) 

$4ls is an exchange^ of property for property with mu> 
inal consent. When* either of the things exchanged is not 

t stuck of the Uuksmtoadan Law of Sale has fallen into disuse since the 
general . intSf^uctioh' of the medons metals, m the represmitaitiTes of price 
in contftwts of exohhnge. (B. Dig. 7I8>) 
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property, or when the thing sold, though property, has no Void aaie. 
value in law, the sale is null. Every thing but carrion and 
blood may be property. Wine and pork being forbidden to 
mooslims have no value in law. (Bail. Muhammadan Law of 
Sale, p. 2, 3 and 210.) 

When a person has sold land or a vineyard without men- Saio of lan< 
tioning ‘its rights and advantages,' or ‘ everything 
small and great belonging to it,’ all things erected on it 
for permanence enter nevertheless into the sale, such as, 
saplings and trees, but fruit and growing corn do not enter 
into the sale, on a favorable principle of construction, unless 
made the subject of special condition (B. Dig, p. 788). 


OHAPTEB XI. 

OP PRE-EMPTION.^ 

' Shcpa or the right of pre*emption is the right to pur- Pre-emptio 

chase property which has been sold to another by paying 

a price equal to that settled or paid by the purchaser. 

The principle on which the right is established is the Principle < 

prc-exnptioD. 

prevention of disagreement arising from having a bad neigh- 
bour. 


^ There is no right or custom of pre-emption prevalent in the Madras 
Presidency. (6 Mad. H* C. Hep., 26-) Tno existence of a local custom to 
the right of pre-emption among the Hindus of Gujerath recognized. (6 Bom. 
H. G. Hep., 0. J., 263.) The right of pre^emptioD under the Muhammadan 
law does exist by custom among Hindus in Behar and other provinces o£ 
Western India. B. L. R., (Sup. Vol.), 85; Wv li,, Sp., 259; see 13 W. H., 
(P- BO, 21 ; 13 W. R;; 189 ; 1 7 w . R., 364. It also prevails by custom against 
Hindus in Jessore. 18 W. B., 124. See 5 W. R , 279 ; 7 W. R., 210. And 
so in Bhagulpore. 25 W. R„ 499. Kot proved to prevail among Hindus of 
Chittagong. 1 W. R., 234 ; 5 W- Rm 237; 9 W. R. 537 ; nor amongst Hindus 
in Purnejdi, 11 W. B., 251. Nor between Muhammadaus and Hindus in 
$ylhet. 1 W. B., 250, BiU ut 15 W. R., 223. Bq dis^cts where its exist, 
ence has not been judicially noticed, the custom will be matter to be 
proved. B. L. B. (Sup. YoL), p. 35. The ri^ht of preemption arises from 
a rule of law by which the owner of the land is bound. It is essential that the 
vendor should be subject to the rule of law. Therefore, where the vendor 
of certain land situate in Gachar was a European, the Court Mi that there 
WAS no light of pro*emptioa. 10 B« li* R., 1X7, (18 W, B*, 440.) The right 
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■ ^^pMon The right of pre-emption, therefore, does not apply to 
moveable, but only to immoveable property, and can be 
exercised when the latter is transferred in any shape for a 
consideration.^ 

The right of pre-emption* belongs in the first place ' to 


of pre-emption beiof; founded upon a rule of Muhammadan lav, a Hindu 
purchaser is not bound by the Mahammadan law of pre-emption in favor 
of a Muhammadcn co-partner, although he purchases from one of several 
Muhammadan co-partners ; nor is he bound by the Muhammadan law of 
pre»bmptiou on the ground of vicinage. 4 B. L. 11. (F. B.), 134. Where the 
right or custom of pre-emption prevails among Hindus^ it must be presumed 
to be founded on, and co-eatensive with, the Muhammadan law upon that 
subject, unless the contrary be shewn. B. L* R. (Sup. Vol.), p. 35- Under 
s. 24, Act VI of 1871, Muhammadan law is not strictly applicable in suits for 
pre-emption between Muhammadans not based on local custom or contract, 
but it is equitable in such suits to apply that law. The application of 
Muhammadan law in a suit for pre-emption betwe^ a Muhammadan claimant 
of pre-emption and a Muhammadan vendee, on tim basis of that law, is not 
precluded by the circumstances of the vendor not being a Muhammadan. 
(« N.-W. P., H.C. Rep., 28.) 

^ A transfer without considerafion is not a sale to which the right of pre- 
emption attaches. W. R. Sp., 238; 2 W. R., 78 ; Legal Remembrancer, 33. 
No right of pre emption arises on a mereeonditional sale or mortga^ while 
any right of redemption remains in the mortgagor. (B\ B.) 2 W. tt., 215 ; 
10 W. R, 246. But immediately after the expiry of the year of grace, the 
claimant of pre-emption is bound to make his claim. 6 W. R., 116. Though 
the right of pre-emption does not take effect with respect to conditional 
sales, it takes oifect with a purchase made under condition of option.-— 
(1 Siroaty 512.) The right of pre-emption does not apply to a lease in perpe- 
tuity with a rent reserved, 8 W# R., 107 ; 25 W. R., 43. It also does not 
apply to the subject of gift, charity, inheritance or bequest. Patawa Alamgiri, 
VoL V, 249 ; B, Dig., 471 and 472. Nor to property made over as a hire or 
reward, or as a oomi^ensation for hhtUa or as a dower, though it takes effect 
with respect to the property sold in order to pay a dower. (I Sircar^ 5iL) 


* Where an offer of sale was made- to a pre-emptor, and he refused to 
avail himself of it, and consented to a sale to a stranger, AeZd, that after a 
gale to a stranger, he could not set up hia right of pre-emf^on. 7 B. L* B., 
19. Where property is sold by public auction in execution of a decree, 
and the neigbhour or partner has an opportunity to bid for the property as 
other parties present in court, the law of pre-emption cannot apply to such 
sales. 1 Bk L. R.* p. 106; 10. W, R., 166 ; we alw 16 W. R., 466. A share 
iii a monzah having been put up for sale in the execution of a decree, and 
hne^ed down to the defendant, a stranger, the pluntiff, a co-sharer of the 
rime, was. held to be cutiUed, under the provisions of s. 14, Act 23 of 
1881, to talte the share. 6 N.-W. P., H, C. Rep., 243. But the conditions 
of .fire^mption under the Muhammadan law do not apply to a claim brought 
Holder tbe section. , (76., pp. ,272 and 2890 ^iere possession gives no aids 
jjU/ttf there must he ownership ( miUkJ in the contiguous land, 9 W. R, 
466.' The iMuhdttinadau law does hot reikmlss the right of pre-emptibu 
„ |h |svo)t pf a^ihire tensnt upon the land o W. B., 487. Whwe a plurslitjr 
ol pmotiii is &uUed to the ^vilege p£ pre*emptionj the right of all is equa 
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the co-sharer’ in the property; secondly, to a sharer ‘ in 
the rights and appurtenances of the property ; and thirdly, 
to a neighbour.* 


To ^vliom 
t.lio n^;ht of 
l>re-<.‘inptiou 

Moiigtj. 


witliout reference to the extent of their shares in the properfy, anti none 
is entitled to prefei'ence on the ground of being a neighbour. 3 W. li., Tl ; 
7 ^V, It., 150. Wlicre stsveral peisoiis purchase from one, tho »hitj}ce may 
take the proportion of any ttue of thorn ; but when one purchases fiom 
s veral, tho may take or reliiujnifth the wliole, but not any partieU’ 

larsluie. U) \V. Jt,in. It the lirst or daiinaut, by right of pic- 

euj])bion, roliinjuish his right or claim, the second is outitlod to enforce Jiis 
own, and on liis giving up his own right, the shujfec in the third degree can 
exeiei.se his own right. (I Sircar, 517.) If one of tho parties (having 
equal rights) relinquish his own right, it devolves on the others, and is 
participate*! tupiulJy ainoiig them. (1 Sircar, 518.) Several individiuils claim- 
mg iijion equal ground have eepud claims without regard to the extent of 
tlo'ir .several properties or rights. (1 Sircar, 518.) Whore there are several 
pei.son.s who have togetlicr a right of j»re-emptioii, each of them has a right 
in the whole, and if orre of them resigns his right, the others may take the 
whole. (1 Sircar, 6il8.) 

^ One eo-parcencr has no right of pre-oraption as against another. 6 0., 

105 {h\ ll.j j 1, L. It, 4 (Jalc. h\ 15., 831. Whero a Muhamiiuidaii oflerod 
to sell his .shai’o of certain property to a partner, and on ref iml of latler 
to inireliasc tlie same, sold it to a stranger, — Held, the partner couJtl Jiot suo 
to enforce his right after the .sale. 9 15. L. U., 253. Tho right of a shine- 
holder to pre-emption exists whether tho parcel of laud sold, and in res- 
jieot of which tlie claim Is m:ule, bo large or small. 6 15. L. It, 42 (note). 
A partner has a light of pre-emption in villages or large estates. 6 15, L. U , 
(F. It), 41. A paituer, not in a uousc or small enclosure, but in a consider- 
able estate, lias a right to pre-emption when ono of his co-.sharers in such 
estate sells his share to a stranger, (fct 15.) 14 W. K., F. 15., 1 ; 14 W. It, 
256, 365 ; 15 W. It, 223. In an imperfect, as in a perfect, village, 

the sharers in each piUiee liave a preferential claim. 1 W. K , 233 ; 2 W. It., 

10, 47 ; 5 W. It, 169 ; 10 W. It, 314 ; 11 W. K., 71. A partner's right of 

shuffee in not extinguished until a formal division has taken place defining 
each co-proprietor’s share, 12 W. It., 484. Posse-ssion of a separate share, 
of an estate, divideel by gives the owner no right of pre-emption 

as a shiiffu hhulcei over the remlfiuiug portion. H W. It., 100, 215; 7 

11. L It, 45 (iK.to). Sec 15 W. lU, 225 ; 16 W. K., 110. The term shunek 

cannot be re.sti icted to cases in which tlie parties enjoy the property joinfly. 

13 \V. It, 124 Properties having separate numbers in the Collectors lent 
roll are separate estates in the legal semse of the word ** estates,” imply- 
ing such a separation as bars a claim on the ground of co-parccuary. 14 
W. li., 476. 

® A ahurecl' (or partner in the substance of the thing sold) is preferred 
to a shuffa kfuileet (or partner in the rights of water or way) ; and wJiero 
plaintiif sues as slturce/c, the Court ought not to raise the issue as to whether 
he claims as a shuffa khulect. 13 W. U., 189. Sec also 15 W. II., 225* The 
right of pre-emption appertains to a partner with immunities and append- 
ages of the land, such as the right of water. 10 W. U., 314. See 15 W. It., 
225 ; 17 W. K., 343. The fact of water flowing from a dighee over plaint- 
ifl:‘’s laud to the land in dispute was held sufficient to establish plain tilf’s 
claim as shiffa khuUet* 12 W, 11., 162. The owner of land, through which 
the land in respect of which a right of pre-emption U claimed, receives 

G 
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Pre-emptor 
sliould claim 
at once. 


TuXvh'imowa* 

and 

Tulub4s1ifhad, 


The person possessing the right of pre-emption should 
assert his claim the moment' he is apprized of the sale 
being concluded, or else his right is invalidated. Ilidayah, 
Vol, iii, p. 569. 

^ The tulub-moowailiuhut, or immediate demand, is first 
necessary; then the tiihih-ulijiad,^ or demand with invoca- 
tion ; if, at the time of making the former, there was no 
opportunity of invoking witnesses, as, for instance, when 
tlic pre-emptor, at the time of hearing of the sale, was 
absent from the seller, the purchaser, and the premises. 


irrigation, Las a preferential right to purchase rather than a mere neighbour. 
3 B. L. U., (A. U.), 

® A co-parcener has a higher right than a neighbour. 16 W. li., 107. The 
Muhammadan law of pre-emption was never intended to apply to a cose 
where the purchaser is not a stranger, but is either a shareholder or 
neighbour. 7 W. U„ 260* 6Vc 16 W. K-, 107. A claim on the ground of 
vicinage alone will not lie in the case of large estates, but only when either 
liousoH or sm^ll holdings of laud make parties sucli near neighbours as to 
give a claim on the ground of convenience and material sorvioo- 2 W- It-, 
261. See also 8 W. K., 2, 31C, 413 ; 10 W. K-, 3C6 ; 11 W. 31., 251 {affii^aed 
hy F. B.) 14 AV. K., F. B., 1 ; 6 B. L. R., {F. B.), 41 ; 2 B. L. R. (A. C.), 
63 ; 6 L* C,, 190« The neighbour who.se connection with the property is 
closer than that of another neighbour has a preferable right* (I Sircar, 516 } 

^ The mere fact of the pre-emptor taking a short time, before performance 
of the iuUurhmowthabut (or immediate demand), for ascertaining whether tbo 
information conveyed to him was correct or not, does not invalidate his 
right (13 \V. R.» 299). The Muhammadan law allows a short time for reflec- 
tion before performance of the first demand. 6 D. L. R. (A. C.), 203. The 
delay caused by a claimant springing up from bis scat to assert his right of 
pre-emption is not Bulticieut to entail ferfeiture of that right. W. R„ »Sp., 
294 ; 1 3 AV. R , 259. On hearing of a sale, the pre-emptor must immediately 
make his demand called taliih^moiothdbut. Where a pre-emptor, on hearing 
of the sale of a property to which he had a right of pre-emption, Avent to the 
property in dispute and there declared his right as pre-emptor, Jicki^ that 
such delay was fatal to his claim. 6 B. L. R., (A. C), 216* It is uecessaiy 
to the enforcement of the right of pre-emption that all the prescribed formal- 
ities should be strictly complied with, 6 B. L. R., (A. 0-), 171 ; 2 B. L. R, 
(A. C.), 12 ; the preliminaries being tulliib-i'-mowasibut and tnllub-i isJUahad, 
10 \V. R., 119;inV. R., 307; See sUao 13 AV. R., 177; 14 W. R., 265; 
24 W. R., 462, 499. 

® To the due performance of the ceremony of tuluh-uh^hud, it is not 
tieieesaary that any particular form of words should be employed. 8 B. L. R., 
456. It is es^eutial to the performance of the tulub4ah,had that third 
persona should be formally called'Upon, either in the presence of the pur- 
chaser or Qu the laud ; or, if the vendor is in possession, iu the presence of 
the vendor, to bear wituuss to the demand. 6 B. L. R., 165. lu xierformijog 
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But if he heard it in the presence of any of these, .'iiul had 
called on witnesses to attest the immediate demand, it 
would siifBcc for both demands, and there would be no ne- 
cessity for the other. 

It is not material in what words the claim is preferred ; 
it being sufficient that they imply a claim. ^ (1 Sircar, 521.) 

The right of pre-emption is rendered void express}}/ when 
the pre-emptor relinquishes in plain terras, and it is render- 
ed void hij implication^ when any thing is found on the 


this ceremony, the pre-emptor must clearly declare that “he has a right of 
pTc-emptiou to which he has laid claim, and that he still chiiins it/' and invoke 
witneases “to bear witness therefore to tho fact.” d B. L. R., (^V., 0.), 171, 
2 B. Jj. K- (A. C ), 12. The personal performance of ihK: iiihib-ish^had dcpeiuls 
on his ability to perform it. He may do it by moans of a lettei* or mc.SHonger 
or may depute an agent, if he is at a distjinco and cannot afftml personal 
attendance. 4 B. L. U. (A. C,), 139 ; 6 B. L. K„ 107 (-itoic). See also L J.. R., 

I All., 521. W. U, Sp.. 219 ; 12 W. R., 484. The due and suffident obsorv. 
anco of the formality of Udub'uhjuid^ as to time, is a question to be decided 
in each case by the Court which has to deal with tho facts. 8 B. L. R*, 
(F.B.) 160 ; IG W. U. F.U., 13. In the case of pre-etnplioii, stiict proof is neces- 
sary for the performance of the preliminaries. 6 B. L. U. (A. C.), 171 ; 2 B. Ta 
K, (A. C.) 12 ; W. li , Sp,, 117, 351 ; Legal Remembrancer, 127; 11 \V. R.» 
401 ; 17 W. R., 204 ; 25 W. R., 12. H is essential to prove the perf«»rinanc<> 
of ihe tnUnh-i-isUdmd. W, U, Sp-, 00; 8 AV. R., 463; 13W. U., 1771 
14 W. R,, 205 ; 18 W. R., 530; 22 W, R., 18L A right of pre-emi)tion doe« 
not hind the claimant to carry money in his hand and tender it to the last 
jMirchaser fat the time of making his demand). 2 'V. R-, 10 ; 10 W. R., 21 1 ; 

II W. R., 7, 275; 22 \V* U*, 4. Tho claimant for pre-emption must make 
the preliminary declaration. Going into his hon..se to get tlic money before 
making the preliminary declaration, is not a compliance with tho law 5 
W. R , 203. 

^ Thus if a person say — “ I have claimed my sJutfu/* or “ I Bhall claim 
my sAa/(*,” or “ 1 (fo claim my shufa/* all tliese are good; for it is the 
meaning, .and not the style or mode of exprc.*«sion, vvhicli is boro conbidt ro*!. 
llidayali, Vol. iii, p- 570. There is some diflorcnc© as to tho wurds in 
which the demand shonld be exprosaod ; but tho con’oet opinion is that it 
is lawful in any word.s that intelligibly express the demand- So that if Im 
should say — “I have demanded” or “ I take tho mansion by pre-emption/* 
or “ do demand i^re-emptinn,” it would be lawful. Bub if he were to say 
to the purchaser “ I am thy shaji or pre-ernptf»r,” it would bo Void. Fatawi^t 
Alaingiri, Vol. v, p. 267 ; B. Dig., pp. 481 and 4S2. 

® As, for instance, when knowing the purcha.se, be omits, without a suffi- 
cient excuse, to claim his right ; or when he makes an offer to tho pur- 
chaser; or when he takes the subject of his right on hire. If tho shnji (ov 
pre-emptor) act as agent of the seller, and soil the house on his behalf, bis 
right of shufiL, is thereby invalidated ; whereas if he act as agent for tho 
purchme}\ and purchase the house on hi-s behalf, his right of shtifu, is not 
invalidated, Hidayah, Vol iii, p 602- 


Words mu8 
imply claim. 

Right void 
expressly or 
lyifnplicaiiQ^l 
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when not se- 
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[mprovements 
by intennedi- 
E^te purchaser. 


Deterioration 
by ditto. 


part of the pre-emptor that indicates his acquiescence in the 
sale. (1 Sircar, 533.) The right of pre-emption is rendered 
void necessarily when the pre-emptor has died after the 
two demands, and hefore taking the thing under the pre- 
emption. (1 Sircar, 534.) If the sMfi previous to his get- 
ting a decree, sell the house from which he derives liis 
right of shi^a, the reasons or grounds of his right being 
thereby extinguished, the right itself is invalidated. 
Hidayah, Vol. iii, pp. 601 and 602. 

The right of pre-emption maybe resumed, if the claimant 
had relinquished it upon misinformation of the amount or 
the kind of price, or of the purchaser, or of the property 
sold. (1 Sircar, 536.) Wheu a pre-emptor wishes to take 
one part of a purchased property without another, and the 
part is not distinct or separate, he cannot do so. (1 Sircar, 
638.) "When one man purchases from one, by a single 
bargain, several houses iu a street in which there is no 
thoroughfare, and the pre-emptor desires to take one of 
them, it has been said that if his right of pre-emption is 
based on partnership in the way, he cannot take a part of 
the purchased property, for this would be to divide the 
bargain without any necessity; but if the right be based 
on neighbourhood, and he is neighbour only to the house 
which lie wishes to take, he may lawfully take it alone. 
(1 Sircar, 539.) 

If the intermediate purchaser has made any improve- 
ments in the property, the claimant by right of pre-emption 
must either pay their value, or cause them to be removed. 
(1 Sircar, 530.) 

In the case of the disputed property having been deteri- 
orated by the purchaser, the claimant is entitled to propor- 
tional deduction iu the price, but when the deterioration 
has not been caused by the purchaser, the claimant must 
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cither pay the whole priee, or resign his claim. (1 Sircar, 
p. 531.) 

The claimant is not obliged to deposit the price in the n'To-iit m 
court On preferring his claim. It is sufficient that lie pays wil^rcWm 
it upon his taking possession under the court’s decree, but 
if he docs not then make the payment, the purcliascr (if 
already in possession) can retain the property until the 
price be paid. ( I Sircar, p. 527.) 


There are many devices by which the ri^ht of pre-emp- 
tion may be easily as well as legally evaded.^ 

J*\n' fuller informalion on the subject of pre-emption, see 


Devices ft 
evatling tl 
right of pre 
emptiou. 


Legal Companion, VoL VI, pp. 1G4 to ^30. 


CHAPTER XIL 


WILL. 

A PERSON cannot dispose of more than a third of his 
property by will when he has any heir. AVhen he has none 
besides the public treasury, lie may dispose of the whole. 
.Bequests are valid as far as a third of tlic testator^s pro- 
perty, whether made orally or in writing, A bequest 
becomes vested in a legatee fay his acceptance of it after the 
testator’s death. If he rejects it, it is cancelled. 

The policy of the Muhammadan law appears to be to 
prevent a testator interfering by will with the course of the 
devolution of properly according to law among his heirs, 
although he may give a specified portion, as much as a 
third, to a stranger. But it also appears that a holder of 


Power tc 
i1^>osc of 
ill ini or tL 
whole. 

lioqnesi 
raay bo oral c 

iu WJitiiig. 

Uequeflf 
becomes ves' 
ed by accei 
taoce. 

Policy of th 
Muliammada 
haw regardia 
wills. 


Policy hoy 
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^ For iuBtance, where a man fears that his neighbour may advance such a 
claim, he can sell all bis prO])erty, with exception of that i>art (say one yard) 
immediately bordering on his neighboiu^a ; and where he is apprehensive 
of the claim being advanced by a jiartucr, he may, in the fust instance, 
agree with the purchaflcr for soni© exorbitant nominal price, and afterwards 
commute that price for something of an inferior value ; when if a claimant 
by pre-emption api^ear, ho must pay the price first Htipulatcd, without refer- 
ence to the subsequent commutation. (Mac., p. 48.) 
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property may, to a certain extent, defeat the policy of the 
law by giving in his lifetime the whole or any part of Ids 
property to one of his sons, provided he complies with 
certain forms. If tlic gift be made without consideration, it 
must be accompanied by a delivery of tho thing given, as 
far as that thing is capable of delivery, or, in other words, by 
wliat is termed a seizin on tlic part of tlie donee. If the 
gift be for a consideration, two conditions at all events mus; 
concur, vh., an actual payment of the consideration* on tlic 
part of the donee, and a bond fide intention on the part of 
the donor to divest himself in preseuti of the property, and 
to confer it upon tlic donee. (3 Laio I{f'porl.<t, Indian 
Appcidsy p. 307, Ranee Klinjoorooimsa v. Jllassamut Ron- 
ahnn Jehan,) 

The conditions of a valid bequest or will arc — (1) that the 
testator be competent to make a transfer of the property, (3) 
that the legatee be competent to receive it, and (3) that the 
subject of the bequest be a thing susceptible of being 
transferred after the testator’s death, whether it were in 
existence at tlie time of beqeatliing or not (2 Sircar, 4'1). 

A bequest by a minor at any stage or age of his infiincy 
is invalid. (2 Sircar, 54.) 

A bequest made by a minor becomes, however, effective 
ah initio upon his confirming or ratifying the same after 
attaining majority. (2 Sircar, 51.) 

A will made by a person in jest, or under compulsion or 
mistake, is not valid. (2 Sircar, 55.) 

If tho legatee die during the testator’s lifetime, the be- 
quest is void j because the acceptance of it is suspended 
upon the death of the testator. (2 Sircar, 77.) 

1 A coii^^idcmtion may be perfectly valid which is wholly inadequate in 
amount when cmrq)ared with the thing given. Some of tho cases liavo gone 
so far as to say that even a gift of a ring may be a sufficiftnfc consideration ; 
but whatever its amount, it irmst be actually and bond fide paid* (S L. U. 
1. A., p. 308.) 
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CHAPTER XIIL 

WUKF Oil ENDOWMENTS. 

the laiigiia<xc of the law, (according to Ilanccfa,) it What is wm/ 
{LOtilvf) signifies ilie appropriation of any particular tiling, 
in such a way that the appropriator^s right in it shall 
continue, and the advantage of it go to some cliaritablc pur- 
pose, in the manner of a loan. According to the two disciples 
“ Wukj’^ signifies the appropriation of a particular article 
in such a manner as subjects it to the rules of divine 
property, whence the appropriator^s right in it is cx.tiu- 
giiishcd, and it becomes a property of God, by the ad- 
vantage of it resulting to his creatures. The two disci- 
ples therefore hold appropriation to be absolute, though 
differing in this, that Aboo Yoosaf holds the appro- 
priation to be absolute from the moment of its exe- 
cution, whereas Muhammad holds it to be absolute only 
on the delivery! of it to a MiUwallee (or procurator), and 
consequently, that it cannot be disposed of by gift or sale, 
and that inheritance also docs not obtain with respect to it. 

Thus the term xoakf^ in its literal sense, comprehends all 
that is mentioned, both by Hancefa, and by the two disci- 
ples.’^ (i Moore’s lud. App., p. 390, Jcivan Doss Saltoo v. 

8haK Kubeer-ood-deen.) 

Wliere the grant clearly appears to have been intended 
for charitable purposes, the property is to he considered 
wukff notwithstanding the use of words such as enam,^' 
^‘altaragha.” G W. R. (P.C.), 3; see 20 W. R.. 85; 25 
W. U., 557. 

To constitute a valid wukf, it is not sufficient that the 
word tvuk/’^ be used in the instrument of endowment. 


1 To constitute a valid wukf" it must, according to the doctrine of the 
ShVehs, be absolute and unconditional, ana possession must be given of the 
“ mwkoof" or thing granted. 4 N-W- P., II. C R., 155. 
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There must he a dedication of the property solely to the 
^vorship of God or to religious or charitable purposes. A 
Muhanimadaii cannot, therefore, by using the term 
effect a settlement of property inalienable by himself and 
his dcsccmlants for ever. 10 l^ora, II. C. II., 7. 


Wlicrc a Muhammadan lady executed a deed conveying 
her property or trust for religious purposes, reserving to 
licrself for life two-thirds of the income derivable from 
the property, and only making an absolute and uncondi- 
tional grant of the rest for the purposes of the trust, — 
held, that the deed must be considered invalid with respect to 
that portion of the income reserved by the grantor to her- 
self for life; but as to the rest, that the deed operated as a 
good and valid grant. 4 N.-W. P. II. C. U., 155. 


d cannot 
revoked. 


A valid wukf cannot be affected by revocation or by the 
bad conduct of those responsible for carrying out the ap- 


propriator’s behests, nor can it be alienated. IG W. li., 116. 


f Wnl'f cannot 
n!be alienated. 


Upon an appropriation becoming valid or absolute, the 
sale or transfer of the thing appropriated is unlawful,^ 


2 Iledaya, 3 14. 


W Knles of sue- 
siil^eaBion to 




According to Muhammadan law, wukf property is not 
alienable. 6 W. R, (P. C.), 3. 

Where property has been devoted exclusively to religious 
and charitable purposes, the detormiuatiou of the question 
of succession depends upon the rules which the founder of 
the endowment may have established, whether such rules 


1 By local custom in the Broach District, waif land, or land loft as a 
religious endowment, may be mortgaged, although such practice is contrary 
to Muhammadan law (1 Bom- H* C. Kep., 30)- 

An hevitaVde estate burdened with a trust (as the keeping up of a Baint’a 
tomb) may be alioimted subject to the trust. 10 W. R., 299. A property 
wholly dwlicatetl to lyligious purposes cannot be sold ; but whore a portion 
only of its profits is charged for such purposes, the property may bo sold 
jsuoject to the charge with which it is burdened. 13 W. li., 200- See 20 W, 
R, 267. ' 



aiT defined hy writing or nrc to be inferred from evidence 
of usngc.^ (8 arad. II. C. R., p. 03.) 

Although the founder lias a right to re.scrve the nianage- 
nuMil of it to himself or to ap[)oint some one else thereto, 
3 'et wlioii lie has specified the edass from amongst whicli the 
manager is to lie selected, (c ^ 7 ., from amongst his relations,)^ 
he caiiuot afterwards name a person as manager not answer- 
ing tlic proper description. After the death of the foundcrj 
the rigid, to nominate a manager of the '^vukf vests in the 
foniidcr^s vakils or execulors, or the survivor of them for 
the lime being. (0 Rom. H. C. It., p. 19.) 

'Whore the Mtdivallcc of an endowment dies without 
nominal iiig a suc'cessor, the management must revert to the 
heirs of the person who endowed the property, 13 W. 
R., 39(J. 

The rule of Muhammadan law that a M}dair(iUce or super- 
intendent of an endowment is removable for mismanagement 
do(‘S not apjily to the case of a trustee avIio lias a hereditary 
jiroprielaiy right vested in liirn. It is e.ssenlial for the 
exercise by the donor of the power of removing a superin- 
tendent that such power be specially reserved at the time of 
the cuidowmcnt, (4 Mad. II. C. II., p, 4i*.) 

Mismauagemeiit is a good ground for the interference of 
the (?ourt, and allliough irii/cf property is not deemed a ’ 
subject of inheritance, yet persons who arc of the 
founder's kin would be entitled to sue a manager who was 
wasting the property, and, if qualified tliemsclvcs, might 

’ Where, so fur ;is cm ho gaiho?‘o.l from u.snge, tho moUe of succession 
originiitod in the .'lupoinlmojn^ i»f a Buccessor hy each iiiciimheMt, a court 
would not he anthonzed hi finding; in favor of any rule of succession 
hy primogenitnro, al though tho porsous appointed were usually the oldest 
l>orBOJi.s. (8 Mad. U. C. U-, y. 03 ) 

- Tlie term Aliba (relations), though more properly couGned to relations 
by blood, will, ^vhon context allows that it was intended to be used in a 
wider sen.so, be extended so as to iucUido relations by adinity. Tho -wife or 
Willow i.s not included among!-l the Akiba. (0 Uom. II- C* K., p- 11 > ) 
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have a claim to succeed the discjualificd person in the 
management^ and to manage the trust in conformity with 
the intention of tlie founder. Sev., 079* 

male mana- According to Muhammadan law, a woman may man^e 
the temporal aifairs of a mosque, but not the spiritual affairs 
connected with it, the management of th^^latter requiring 
peculiar personal qualifications (4 Mad. H. C. R., 23). 

Religions I^and granted for the endowment of a Jehatih (office of 
oenotUerit- or other religious office cannot be claimed by 
right of inheritance. Where such a grant has been made 
the members of the grantee^s family have no right at his 
death to a division amongst them of the income derivable 
from the land. The right to the income of such land is 
inseparable from the office for the support of whicli the 
land was granted. (2 Mad, H. C. R*, p, 19.) 



PRINCIPLES 

or 

lOHAllADAN LAW. 


CHAPTER I. 

PRINCIPLES OF INHERITANCE. 


SECTION I. 

GENERAL RULES. 

1 . There is no distinction between real and personal, nor Property ofal 
between ancestral and acquired property, in the Moham- wiiboai 
niadan Law of Inheritance. distinction. 


2. Primogeniture confers no superior right. All the sons, of primogonl 
whatever their number, inherit equally. 


3. The share of a daughter is half the share of a son, Of the rj^hl 
whenever they inherit together. with a son!*^**' 


4. A will made in favour of one son, or of one heir, can- Of legacies is 
' not take effect to the prejudice and without the consent 
the other sons, or the other heirs. 


6. Debts are claimable before legacies, and legacies (which Of debts and 
however cannot exceed oiio-third of the testator s estate) 
must be paid before the inheritance is distributed. 

6. Slavery, homicide, difference of religion, and difference Causes of or. 

of allegiance, exclude from inheritance. inSoritanoo!*** 

7. But persons not professing the Mohammadan faith may Excoptions. 
be heirs to those of their own persuasion : in the case of 
persons who are of the Mohammadan faith, difference of 
allegiance does not exclude from inheritance. 
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Simultaneous 8. To the estate of a deceased person, a plurality of per- 
Buooesfiion of i- i , , 

a plurality of ^ons naving ditierent relations to the deceased, may succeed 

heirs, simultaneously, according to their respectively allotted 

shares, and inheritance may partly ascend lineally and 

partly descend lineally at the same time. 


Ko right by 

repreflenta- 

iion. 
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hare no spooi- 
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but their por- 
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9. The son of a person deceased shaJJ^ not represent such 
person if he died before his father. He llhall not stand in 
the same place as the deceased would have done had he been 
living, but shall be excluded from the inheritance, if he have 
a paternal uncle. For instance, A, B, and Care grandfather, 
father, and son. The father B dies in the lifetime of the 
grandfather A. In this case the son C shall not take jure 
representationia, but the estate will go to the other sons 
of A. 

10. Sons, son's sons, and their lineal descendants, in how 
low a degree soever, have no specific share assigned to them : 
the general rule is that they take all the property after tlio 
legal sharers are satisfied, unless there are daughters; in 
which case each daughter takes a share equal to half of what 
is taken by each son. For instance, where there are a 
father, a mother, a husband, a wife, and daughters, but little 
remains as the portion of the sons; but where there are no 
legal sharers nor daughters, the sons take the whole property. 

11. Parents, children, husband and wife must, in all cases, 
get shares, whatever may be the number or degree of the 
other heirs. 

12. It is a general rule that a brother shall take double 
the share of a sister. The exception to it is in the case of 
brothers and sisters by the same mother only, but by differ- 
ent fathers. 


iDf dburam 13. The portions of those who are legal sharers only, and 

not residuary heirs, can be stated determinately, but the por- 

WsLurei* tions receivable by those who are both sharers and rosiduariea 

whparsresi. cannot be stated generally, and must be adjusted with refer* 
dpasy heirs. 
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ence to each particular case. For instance, in the case of a 
husband and wife, who are sharers only, their portion of the in- 
heritance is fixed for all cases that can occur ; but in the 
case of daughters and sisters who are, under some circum- 
stances, legal sharers, and under others residuaries, and in 
the case of fathers and grandfathers who are, under some 
circumstances, legal sharers only, and under others, residua- 
ries also, the extent of their portions depends entirely upon 
the degree of relation of the other heirs and their num- 
ber.* 


SECTION II. 

OF SHARERS AND RESIDUARIES. 

14. The widow takes an eighth of her husband’s estate Share of the 
where there are children or son’s children, how low soever, 

and a fourth whore there are none. 

15. The husband takes a fourth of his wife’s estate, where Bhere of the 
there are children or son’s children, how low soever, and a ***®*’“'*' 
moiety where there are none. 

16. Where there is no son and there is only one Share of the 
daughter, she takes a moiety of the property as her legal 

share. 

17. Where there is no son, and there are two or more Share of ten 
daughters, they take two-thirds of the property as their legal da^hura. 
share. 


18. Where there is no son, nor daughter, nor son’s son. Share of the 
the son’s daughters take as the daughters — namely, ate«* 
moiety is the legal share of one, and two-thirds of two 
or more. 


^ Daughters without sons are legal sharers, and so are sisters without 
brothers, but with them they become merely residuaries. Grandfathers and 
fathers with sons, son’s sons, are legal sharers, but with daughters 
only, they are residuaries, as well as legal sharers. 
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same. 


19. Where there is one daughter, the son’s daughters take 
a sixth, but where there are two or more daughters, they take 
nothing. 

20. Where there is a son’s son, hoAvevcr, or a son’s grand- 
son, the son’s daughters take a share equal to half of what is 
allotted to the grandson or great-grand ^n. 

21. Brothers and sisters can never take any share of tho 
property, where there is a son or son’s son, how low soever, 
or a father or grandfather,* 

22. Where there are uterine brothers, the sisters each take 
a share equal to half of what is taken by tho brothers ; and 
they being then residuaries, the amount of their shares 
varies according to circumstances. 


23. In defoult of sons, son’s sons, daughters, and son’s 
daughters, where there is only one sister and no uterine 
brother, she takes a moiety of the property. 

24. In default of sons, son’s sons, daughters, and son’s 
daughters, where there are two -or more si.ster8 and no 
uterine brother, they take two-thirds of the property. 


25. Where there are daughters or son’s daughters and no 
brothers, the sisters take what remains after the daughters 
or son’s daughters have realized their shares : such residue 
being half should there be only one daughter or son’s 
daughter, and one-third should there be two or more. 

Sthalf bro- 1!6. A distinction is made between the two descriptions of 
OT a nd half i^^if brothers and half sisters. Half brothers and half sisters, 
^idioBo by who are by the same father only, can never inherit a half 
* brother’s estate while there are both brothers and sisters by 


• It is the orthodox opinion that the grandfather excludes brethren of 
the whole blood and those by tho same father only. Among tho Bhias, who 
adhere to the doctrine of the two disciples, the contrary opinion is main- 

tained. Tho terms ** grandfather” and ” grandmother” are intended to 
inoludo all ancestors, in whatever degree of ascent, between whom and the 
deooaied no female intervenes. • 
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the same father and mother, but those by the same mother JJf those by 
only do inherit with brethren of the whole blood, ther only. 


27. Where there is only one sister by the same father and Of half sisters 
mother, the half sisters by the same father only, supposing father ouiy^ 
them to have no uterine brother, take one-sixth as their 

legal shares. 

28. Where there are two or more sisters by the same Of tho eamo. 
father and mother, the half sisters by tho same father only, 
supposing them to have no uterine brother, take nothing. 


29, Where, however, the half sisters by the same father Of tho same, 
only, have an uterine brother, they each take a share equal 
to half of what is allotted to him. 

Brothers and 


30. Among brothers and sisters by the same mother only, 
difference of sex makes no distinction in the amounts of the 
shares, contrary to the case of brothers and sisters by the 
same father and mother, and brothers and sisters by the 
same father only ; but the general rule of a double share to 
the male applies to their issue. 

31, Where there is one brother by the same mother only, 
or one sister by the same mother only, his or her share is 
one-sixth, provided there are no children of the deceased, nor 
son’s children, nor father, nor grandfather; and where there 
are two or more children by the same mother only, their 
share is one-third. 


Bistora by tho 
same mother 
only inhorit 
equally; but 
tho general 
rule of a dou- 
bio share for 
tho male ap- 
plies to their 
issue. 

Of a half bro- 
ther and a 
half sister by 
the same mo- 
ther. 

Of Lwo or 
more. 


32. Where there is a son of the deceased, or son's son, Of th© father 
how low soever, the father will take one-sixth. 

33. Where there are children, or son’s children, how low ofthemotlwi 
soever, or two or more brothers and sisters, the mother will 

take one-sixth. 

34. Where there are no children, nor son’s children, and of the same, 
only one brother or sister, the mother will take one-third 

with a widow or a widower, if she have a grandfather to share 
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with instead of a fatlier; but a third of the remainder only, 
after the shares of the widow or widower have beea satisfied, 
if there be a father to share with her. 

35, Grandfiitlicrs can never take any share of the property 
where there is a father. 

36* Where there is a son of tlio deceased or son*s son, 
how low soever, and no father, the grandfather will take 
one-sixth. 

37. Grandmothers can never take any share of the pro- 
perty where there is a mother, nor can paternal grandmo- 
thers inherit where there is a father. 

38. Paternal female ancestors, of whatever degree of ascent, 
arc also excluded by the grandfather, except the father's 
mother ; she not being related through the grandfather. 

39. The share of a maternal grandmother is one-sixth, and 
the same share belongs to the paternal grandmother where 
there is no father. 

40. Two or three grandmothers, being of equal degree, 
share the sixth equally. 

41. But grandmothers, who arc nearer in degree to the 
deceased, exclude those who are more distant. 

42. A maternal grandfather and the mother of a maternal 
grandfather are not entitled to any specific share, they being 
termed false ancestors, and not included iu the number of 
sharers or residuaries. 


SECTION III. 

OF DISTANT KINDRED, 

43 Where there is no son, nor daughter, nor son's son, nor 
son's daughter, however low in descent, nor father, nor grand- 
father, nor other linoal male ancestor, nor mother, nor 
mother's mother, nor father's mother, nor other lineal female 
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ancestor, nor widow, nor husband, nor brother of tlie half or 
whole blood ; nor sons, how low soever, of the brct.lii(Mi of 
the whole blood or of those by the same father only, nor 
sister of the half or whole blood, nor paternal uncle, nor 
paternal uncle's son, how low soever* (all of whom arc termed 
either sharers or resIdiKiries),‘f‘ the daughter s children and 
the children of the son's daughters succeed ; and they are 
termed the first class of distant kindred. 

44. In default of all those above enumerated, the grand- Oftlioppcond 
fathers and grandmothers of that description, who arc neither 

sharers nor rcsiduaries, succeed; and they are termed the 
second class of distant kindred. 

45. In their default the sister's children, and the brother's of tius third 
daughters, and the sons of the brothers by the same mother 

only, succeed ; and they are termed the third class of distant 
kindred. 

46. In theii* default the paternal aunts and uncles by the Of tho fourth 
same mother only, and maternal uncles and aunts succeed ; 

and they are termed the fourth class of distant kindred. 

* This etmmoration is dofeotivo. It is settled law that, in default of 
tho paternal imele’s son, how low soever, tho fallior’s paternal uncle of 
the whole blood snceoerfs, then tho father’s paternal undo by tho same 
failier only, then their sons according to this order ; then tho oflspriiig of 
the faiher’s great-grandfather, then tho offspring of tho father’s great- 
great-grandfather, and so on, according to tho above order. 

How tho omission of the above persons in the oniunoration of the rosidua- 
ries occurred in the work of Macnagliten need not here be disoussod. Different 
authors assign different cansoa, but all agree that Macnaghton’s ennmora- 
tion is defective as shown above, (ndc Baillio’s Mahornodan Law of Inliori- 
tanoo, Sooneo Codo,.pp. 44—50; Shama Churn Sircar’s Mahomed an Law, 

X^irt I., pp. 129 to 132; jluinsey’s Moohurnmudan Family Inheritance, pp. ' 

25 to 49), 

t Of the persons hero enumerated the following males are legal sharers, 
namely, the father, the grandfather or other lineal mfile ancestor, the 
husband and tho brother of the half blood by tho samo mother only, and the 
following females, namely, the daugliter, tho son’s daughter, the widow, tho 
mother, tho grandmother, tho sister by tho same father and mother, the 
sister by the same father only, and tho sister by tho same mother only. 

The shares of those persons vary according to cii'cumstauces, and in parti- 
cular instances some of them (as has been shown) are liable to exclusion 
altogether. The rest of tho persons enumerated are residuaries only, and 
have no specific shares. 
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Of their cUil- 47. In their (lothult the cousins, that is, the children of 
paternal aunts and uncles by the same mother only, and 
of maternal uncles and aunts, succeed. 

Exception in 48. There is an exception to the above general rules, 
enfranchised” I'^lative to the succession of distant kindred after residuaries, 
»l*v©. If the estate to be inherited belong€ :l^to an enfranchised 

slave, his manumittor and the heirs of such maniimittor 
inherit, in preference to the distant kindred of the deceased. 

Rules for the 49. The rule with regard to the succession of the first class 
the^first clasa^ distant kindred is, that they take according to proximity of 
degree, and, when equal, those who claim through an heir 
have a preference to those who claim through one not being 
an heir. For instance, the daughter of a son’s daughter and 
the son of a daughter s daughter are equidistant in degree 
from the ancestor : but the former shall be preferred, by 
reason of the son's daughter being an heir, and the 
daughter's daughter not being an heir : if there should be a 
number of these descendants of equal degree, and all on 
the same footing with respect to the persons through whom 
they claim, but where the sexes of the ancestors differ in any 
stage of the ascent, the distribution will be made with refer- 
ence to such difference of sex ; regard being had to the stage at 
which the difference first appeared: for instance, the two 
daughters of the daughter of a daughter's son will get twice 
as much as the two sons of a daughter's daughter's daughter; 
because one of the ancestors of the former was a male, whose 
portion is double that of a female.* 

the BUG. 50, The succession also, with regard to the second class of 
coad class, distant kindred, is regulated nearly in the same manner, by 
proximity, and by the condition and sex of the person 

* The opinion of Abu Yusaf is that whore tho claimants are on the same 
footing with respect to tho persons through whom they claim, regard 
Bhonld be had to tho sexes of the claimants, and not to the sexes of their 
ancestors. Bat this, although the most simple, is not the most approved 
role. 
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through whom the succession is claimed when the claimants 
are related on the same side ; when the sides of relation 
differ, two-thirds go to the paternal and one to the maternal 
side, without regard to the sexes of the claimants.* 

51, The same rules apply with regard to the third as to 
the first class of distant kindred : for instance, the brother’s 
son’s daughter and the sister’s daughter’s son are equidistant 
from the ancestor; but the former shall be preferred by 
reason of the brother’s son being a residuary heir, and where 
they are equal in this respect, the rule laid down for the first 
class is applicable to this. 

52. With regard to the fourth class all that need be said 

is, that (the sides of relation being equal) uncles and aunts cession of the 

' , & 1 / fourth class. 

of the whole blood are preferred to those of the half, and 
those who are connected by the same father only, to those by 
the same mother only. Where the strength of relation is 
also equal, as, for instance, where the claimants are a mater- 
nal uncle and a maternal aunt, of the whole blood, then the 
rule is, that the male shall have a share double that of the 
female. Where, however, one claimant is related through the 
father only, and the other is related through the mother only, 
the claimant related through the father shall exclude the 
other if the sides of their relation are the same ; for instance, 
a maternal aunt by the same father only, will exclude a mater- 
nal aunt by the same mother only ; but if the sides of their 
relation differ — for instance, if one of the claimants be a pa- 
ternal aunt by the same father and mother, and the other be 
a maternal aunt by the same father only, no exclusive pre- 

* The rule may bo thus exemplified. The claimants being a maternal 
grandfather and the mother of a maternal grandfather, the former, being 
more proximate, excludes the latter ; but suppose them to be the father of 
a maternal grandfather and the mother of a maternal grandfather ; here 
the claimants are equal in point of proximity ; the side of their relation is 
the same, and they are equal with respect to die sex of the person through 
whom they claim, and in this ease the only method of making the distribu- 
tion is by having regard to the sexes of the claimants and by giving a 
doable share to the nude, 
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ference is given to the former, though she obtains two shares 
in virtue of her paternal relation, 

Por the ano- 53^ The succession of the children of the above class, that 
oession of , 

theirchildren. is, the cousins, is regulated by the following rules : propin- 
quity to the ancestor is the first rule. Where that is equal, 
the claimant through an heir inher:^^ before the claimant 
through one not being an heir, without respect to the sexes of 
the claimants ; for instance, the daughter of a paternal uncle 
succeeds in preference to the son of a paternal aunt — unless 
the aunt is related on both the father’s and mother’s sides, 
and the relation of the uncle be by the same mother only. 
But where the son of a paternal aunt by the same father and 
mother, and the son of a maternal aunt by the same father 
and mother, or by the same father only, claim together, the 
latter will not be excluded by the former ; the only difference 
is, that two-thirds are the right of the claimant on the pa- 
ternal side, and one- third that of the claimant on the 
. mother’s side. Should there be no difference between the 

strength of relation, the sides or the sexes of the persons 
through whom they claim, regard must be had to the sexes 
of the claimants themselves, 

oMsion^ofThe distribution among the descendants of this class 

^soendanta the same rule is applicable as to the descendants of the first 
dren. class ; for instance, the two daughters of the daughter of a 

paternal uncle's son will get twice as much as the two sons 
of the daughter of a paternal uncle’s daughter, supposing the 
relation of the uncles to be the same, and in case of equality 
in all other respects regard must be had as above, to the 
sexes of the claimants.^ 

* In considering the doctrine of sneoession of distant kindred, attention 
must be paid to the following points: First, their relative distance in 
degree of relation from the deceased, whether a greater or lesser number 
of degrees removed. Secondly, it must be ascertained whether any of the 
claimants are the childreti of heirs. If so, preference must be shown to 
ench dhildran. Thirdly, their strength of relation, whether they are of the 
half or whole blood. Fourthly, their aides of relation, whether oonneoied 



PKINCIPLEf? OF INHEHTTANCE. 


11 


55. In default of distant kindred, he has a right to sue- Of thoj© iWm 

, succeed indfl 

ceed whom the deceased ancestor acknowledged con- fault of dig 
ditionally, or unconditionally, as his kinsman : provided the 
acknowledgment was never retracted, and provided it can- 
not be established tliat the person in whose favour the 
acknowledgment was made belongs to a different family. 

56. In default of all these, there being no will, the pro- Of the pubJi 
perty will escheat to the Public Treasury ; but tbis only 

where uo individual has the slightest claim. 


SECTION IV, 

PRIMARY RULES OF DISTRIBUTION. 

57. Where there are two claimants, the share of one Rulos wher 
of whom is half, and of the other a fourth, the division ^^*1 
must he made by four ; as in the case of a husband and an **’!''*• 
only daughter, the property is made into four parts, of which 

the former takes one and the latter two. The remaining 
fourth will revert to the daughter. 

58. "VWiere there are two claimants, the share of one of A half »nd m 
whom is half, and of the other an eighth, the division must 

be made by eight ; as iu the case of a wife and a daughter, 
the property is made into eight parts, of which the daughter 
takes four and the wife one. The surplus three shares 
revert to the daughter. 

by the father’s or mother’s side ; and Fifthly, the sexes of the persons 
through whom they claim, whether male or female. With respeot to this 
latter point, however, a difference of opinion exists ; it being maintained 
by some authorities that emteris paribus no regard should bo had to the 
mere sex of the person through whom the claim is made, but that the ad- 
justment should be made according to the sexes of the claimants themselves. 

But the contrary is the most approved doctrine. It should be recollected, 
too, that whenever the sides of relation differ, those connected through the 
father are entitled to twice as much as those oonneoted through the 
mother, whatever may be the sexes of the claimants. 
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A half, a 
fourth and an 
eighth cannot 
occur toge* 
ther. 


A qjzth and a 
thii^ 


A sixth and 
two- thirds. 


A third and 
two-thirds. 


i A sixth, a 
.^ird and tw o- 
^'thirds cannot 


^ occur 
?ther. 


toge. 


I A half with a 
i sixth, a third 
two-thirds. 


fourth witli 
sixth, a 

Lthird or two- 
l^thirds. 


69, No case can occur of two claimants, the one entitled 
to a fourth and the other to an eighth ; nor of three claim- 
ants, the one entitled to half, the other to a fourth, and the 
third to an eighth. 

60. Where there are two claimants, the share of one of 
whom is one-sixth, and of the other one-third ; as in the 
case of a mother and father being the only claimants, the 
property is made into six parts, of which the mother takes 
two and the father one as his legal share. The surplus three 
shares revert to the father. 

61. Where there are two claimants, the share of one of 
whom is one-sixth, and of the other two-thirds ; as in the 
case of a father and two daughters being the only claimants, 
the property is made into six parts, of which the father 
takes one as his legal share, and the two daughters four. 
The surplus share reverts to the father, 

62. Where there are two claimants, the share of one of 
whom is one-third, and of the other two-thirds ; as in the 
case of a mother and two sisters, the property is made into 
three parts, of which the mother takes one and the two 
sisters two, 

63. No case can occur of three claimants, the one entitled 
to one-sixth, the other to one-third, and the other to two- 
thirds. 

64. Where a husband inherits from his childless wife (his 
share in this case being one half), and there are other claim- 
ants entitled to one-sixth, one-third, or two-thirds, such as a 
father, a mother, or two sisters, the division must be by six. 

65. Where a husband inherits from his wife who leaves 
children, or a wife from her childless husband (the shares of 
these persons respectively in these cases being one-fourth), 
and there are other claimants entitled to one-sixth, one- 
third, or two-thirds, the division must be made by twelve. 
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66. Where a wife inherits from her husband, leaving An eighth 

with a sixth, 

children, her share in that case being one-eighth, and there third or tw( 
are other claimants entitled to one-sixth, one-third, or two- 
thirds, the division must bo made by twenty-four, 

67. Where six is the number of shares into which it is Of the ii 
proper to distribute the estate, but that number does not 

suit to satisfy all the sharers without a fraction, it may be 
increased to seven, eight, nine, or ten. 

68. Where twelve is the number, and it does not suit, it Of twelve, 
may be increased to thirteen, fifteen, or seventeen. 

69. Where twenty-four is the number and it does not suit, Of twenty- 
it may be increased to twenty-seven. 


SECTION V. 

RULES OF DISTRIBUTION AMONG NUMEROUS 
CLAIMANTS. 

70. Numbers are said to be mutarndsil, or equal, where Eqoal ntm 
they exactly agree. 

71. They are said to be mutaddkhil, or concordant, where Concordant, 
the one number, being multiplied, exactly measures the other. 

72. They are said to be mviaiodfik, or composite, where Composite, 
a third number measures them both. 

73. They are said to be mutahayin, or prime, where no Prime, 
third number measures them both. 

74. There are seven rules of distribution, the first three principles of 
of which depend upon a comparison between the number ^*”bution. 
of heirs and the number of the shares ; and the four remain- 

ing ones upon a comparison of the numbers of the different 
sets of heirs, after a comparison of the number of each set 
of heirs with their respective shares. 

75. The first is when, on a comparison of the number of First prinoi 
heirs and the number of shares, it appears that they exactly 

agree, there is no occasion for any arithmetical process. Thus, 
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Second prin- 
oiple. 


Third princi- 
ple. 


where the heirs are a father, a mother, and two daughters, 
the share of the parents is one-sixth each, and that of the 
daughters two-thirds. Here, according to principle 61, the 
division must be by six, of which each parent takes one, and 
the remaining four go to the two daughters. 

76. The second is when, on a comparison of the number 
of heirs and the number of shares, it [Appears that the heirs 
cannot get their portions without a fraction, and that some 
third number measures them both, when they are termed 
mutmvdjik, or composite ; as in the case of a father, a mother^ 
and ten daughters. Here, according to principle 61, the 
division must be by six. But when each parent has taken 
a sixth, there remain only four to be distributed among the 
ten daughters, which cannot be done without a fraction, and on 
a comparison of the number of heirs who cannot get their 
portions without a fraction, and the number of shares remain- 
ing for them, they appear to be composite, or agree in two. 
In this case the rule is, that half the number of such heirs, 
which is five, must be multiplied into the number of the 
original division 6: thus 5x6 = 30; of which the parents 
take ten, or five each, and the daughters twenty, or two each. 

77. The third is when, on a comparison of the number of 
the heirs and the number of shares, it appears that the heirs 
cannot get their portions without a fraction, and that there 
is one over and above between the number of shares remain- 
ing for them. This is termed mutahayin, or prime, as in 
the case of a father, a mother, and five daughters. Here 
also, according to principle 61 above quoted, the division 
must be by six. But when each parent has taken a sixth, 
there remain only four to be distributed among the five 
daughters, which cannot be done without a fraction, and on 
a comparison of the number of heirs who cannot get their 
portions without a fraction and the number of shares remain- 
ing for them, they appear to be mutabayin, or prime. In 
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this case tlie rule is, that the whole number of such hciis, 
which is five, must be multiplied into the number of the 
original division. Thus 5 x C = 30 ; of which the parents 
take ten, or five each, and the daughters twenty, or four each. 

78. The fourth is when, on a comparison of the different Fourth prin- 
- . . , . ciple. 

sets of heirs, it appears that one or more sets cannot get their 

portions without a fraction, and that all the sets are muta- 
mdsil, or equal, as in the case of six daughters, three grand- 
mothers, and three paternal uncles; in which case, according 
to principle 61, the division must be by six. Here, in the 
first instance, a comparison must be made between the several 
sets and their respective shares. The share of the daughters 
is two-thirds, but two-thirds of six is four, and four compared 
with the number of daughters six, is mutaivdfik, or com- 
posite, agreeing in two. The share of the three grandmothers 
is one-sixth, but one-sixth of six is one, and one compared 
with the number of grandmothers is mutahayin, or prime. 

The remaining share, which is one, will devolve on the three 
paternal uncles ; but one compared with three is also muia- 
bay in, or prime. 

Then the rule is, that the sets of heirs themselves must 
be compared with each other, by the whole where it appears 
that they were mntaddkJdl, or concordant ; or mutabayin, 
or prime; and by the measure where it appears that they 
were mntawdfik, or composite, and if agreeing in two, by 
half. In the instance of the daughters, the result of the 
former comparison was, that they agreed in two ; consequently 
the half of their number must be compared with the whole 
number of the grandmothers and of the uncles, in whose 
cases the comparison showed a prime result. Thus 3 = 3 
and 3=3, which being mutamdsU, or equal, the rule is, that 
one of the numbers be multiplied into tbe number of the 
original division. Thus 3x6 = 18 ; of which the daughters 
will take (two-thirds) twelve, or two each ; the grandmothers 
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will take (a sixth) three, or one each ; and the paternal uncles 
will take the remaining three, or one each. 

79. The fifth is when, on a comparison of the different 
sets of heirs, it appears that one or more sets cannot get 
their portions without a fraction, and that the sets are muta- 
ddlchil, or concordant; as in the case oj four wives, three 
grandmothers, and twelve paternal uncles. In this case^ ac- 
cording to principle 65, the (Jivision must be by twelve. 

Here, in the first instance, a comparison must be made 
between the several sets and their respective shares. Thus 
the share of the four wives is one-fourth ; but the fourth 
of twelve is three, and three compare 1 with the number of 
wives is mutabayin, or prime. The share of the three 
grandmothers is one-sixth ; but the sixth of twelve is two, 
and two compared with the number of grandmothers is also 
prime. The remaining shares, which are seven, will devolve 
on the twelve paternal uncles; but seven compared with 
twelve is also prime. 

Then the rule is, that the sets of heirs themselves must 
be compared, the whole of each with the whole of each, as 
the preceding results show that they are prime, on the com- 
parison of the several heirs with their respective shares. 
Thus 4 X 3 12, and 3 x 4 = 12, which being concordant, the 
one number measuring the other exactly, the rule is, that 
the greater number must be multiplied into the number of 
the original division. Thus 12x12 = 144; of which the 
wives will get (one-fourth) thirty-six, or nine each ; the 
grandmothers (one-sixth) twenty-four, or eight each; and 
the paternal uncles the remaining eighty-four, or seven each. 

80, The sixth is when, on a comparison of the different 
sets of heirs, it appears that one or more sets cannot get 
their portions without a fraction, and that some of the sets 
are mutawAfik^ or composite, with each other: as in the 
case of four wives, eighteen daughters, fifteen female ances- 
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torS) and six paternal uncles : in which case, according to 
principle C6, the original division must be by twenty-four. 
Here, in the first place, a comparison must be made between 
the several sets and their respective shares. Thus the share 
of the four wives is an eighth ; but an eighth of twenty- 
four is three, and three compared with the number of 
wives is mutahayin, or prime. The shares of the eighteen 
daughters is two-thirds; but two-thirds of twenty-four is 
sixteen, and sixteen compared with the number of daughters, 
eighteen, is composite, and they agree in two. The share of 
the fifteen female ancestors is one-sixth ; but a sixth of 
twenty-four is four, and four compared with the number of 
female ancestors, fifteen, is prime. The remaining share, 
which is one, will devolve on the six paternal uncles as resi- 
duaries; but one and six are prime. 

Then the rule is, that the sets of heirs themselves must 
be compared ; by the whole where the preceding result 
shows that they were prime, and by their measure where it 
shows that they were composite. Thus 4x2 = 9 — 1, which 
being prime, the one number must be multiplied by the 
other. This result must then be compared with the whole 
of the third set ; because the preceding result shows that 
set to have been prime. Thus 15 x2 = 3(> — G and 6 = 15-- 9 
and 6 = 9 — 3, which agretdug in three, the third of one 
number, must be multiplied into the whole of the other. 
This result must also bo compared with the whole of the 
fourth set ; because the preceding result shows that set to 
have been prime. Thus 6 X 30 = 180, which being concor- 
dant or agreeing in six, the sixth of one number must be 
multiplied into the whole of the other; but as it is obvious 
that by this process the result would still be the same, mul- 
tiplication is needless. Then this result must be multiplied 
into the number of the original division. Thus 180x24 = 
4320; of which the four wives will get an eighth, five 

* 3 



18 


MOHAHKADAN LAW, CHAPT£R I.^ 


hundred and forty, or one hundred and thirty-five each ; the 
eighteen daughters two-thirds, two thousand eight hundred 
and eighty, or one hundred and sixty each ; the female 
ancestors one-sixth, seven hundred and twenty, or forty- 
eight each; and the paternal uncles the remaining one 
hundred and eighty, or thirty each. 

^renth prin- gl. The seventh and last is when, on a comparison of the 
different sets of heirs, it appears that all the sets are muta- 
bayin, or prime, and no one of them agrees with the other ; 
as in the case of two wives, e»x female ancestors, ten daughters, 
and seven paternal uncles. Here, according to principle 66, 
the original division must be by twenty-four. 

In the first instance, a comparison must be made between 
the several sets of heirs and their respective shares. Thus 
the share of the two wives is one-eighth ; but the’ eighth of 
twenty-four is three, and three compared with the number of 
wives is prime. The share of the six female ancestors is 
one-sixth ; but the sixth of twenty-four is four, and four com- 
pared with the number of female ancestors is composite, or 
agrees in two. The share of the ten daughters is two-thirds, 
and two-thirds of twenty-four is sixteen, and sixteen com- 
pared with the number of daughters is also composite or 
agrees in two. The remaining share, which is one, will 
devolve on the seven paternal uncles ; but one and seven 
are prime. 

Then the rule is, that the sets of heirs themselves must 
be compared ; by the whole where the preceding result 
shows that they were prime, and by the half or other mea- 
sure, where it shows that they were composite. Agreeably 
to this rule the whole of the first set of heirs must be com- 
pared with half the second; thus 2=3 — 1, which numbers 
being prime must be multiplied into each other. Then the 
result must be compared with the half of the next set, the 
former result having here also agreed in two. Thus 5=6 — 1, 
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which being prime, must be multiplied into each other. 

Then the result must be compared with the whole of the 
next set, the former result here having been prime. Thus 
7x4 = 30 — 2 and 2 x 3 =7 — 1, which being also prime, must 
be multiplied into each other. Thus 30 x 7= 210, in which 
case the rule is, that this last product must be multiplied into 
the number of the original division. Thus 210x21=6040 ; 
of which the wives will take an eighth, six hundred and 
thirty, or three hundred and fifteen each ; the female an- 
cestors, a sixth, eight hundred and forty, or one hundred and 
forty each ; the daughters two-thirds, three thousand three 
hundred and sixty, or three hundred and thirty-six each ^ 
and the paternal uncles the remaining two hundred and 
ten, or thirty each. 

82. When the whole number of shares into which an Rule for m< 
estate should be made, has been found, the mode of ascer- 
taining the number of portions to which each set of heirs 
is entitled, is to multiply the portions originally assigned 
them, by the same number by which the aggregate of the 
original portions was multiplied; as an easy example of 
which rule the following case may be mentioned. There 
are a widow, eight daughters, and four paternal uncles ; the 
shares of the two first sets being one-eighth and two-thirds, 
the estate, according to principle 66, must be made ori- 
ginally into twenty-four parts, of which the widow is en- 
titled to three, the daughters to sixteen, and there remain 
five to be divided among the four paternal uncles, but which 
cannot be done without a fraction. Here the proportion be- 
tween the shares and the heirs who cannot get their portions 
without a fraction, niust be ascertained, and 4 = 5 — 1 being 
prime, the rule is (see No. 77). to multiply the number of 
the original division by the whole number of heirs so situated. 

Thus 24 X 4 = 96. Here, to find the shares of each set, mul- 
tiply what each was originally declared entitled to, by the- 
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number by which the aggregate of all the original portions was 
multiplied. Thus 3x4 = 12, the share of the widow ; 16 X 
4 = 64, the share of the daughters ; and 5 x 4 = 20, the 
share of the paternal uncles, 

TOftainingtho portion of each individual in the several 

^aroBof each sets of heirs, ascertain how many times the number of per- 
the (lifFcrent sons in each set may be multiplied into the number of shares 
sets of heirs, ultimately assigned to each set. Thus 8x8 = 64, and 6x4 
= 20. Here eight will be the share of each daughter, and 
four the share of each paternal uncle, which, with the twelve 
whicli formed the share of the widow, will make up the re- 
quired number ninety-six. 


SECTION VI. 


OF THE EXCLUSION FROM AND PARTIAL 
SURRENDER OF INHERITANCE. 


Two descrip- 
tions of excln- 
aion. 


84. Exclusion is either entire or partial. By entire ex- 
clusion is meant, the total privation of right to inherit. By 
partial exclusion is meant, a diminution of the portion to 
which the heir would otherwise be entitled. Entire exclu- 


sion is brought about by some of the personal disqualifica- 
tions enumerated in principle 6, or by the intervention of 
an heir, in default of whom a claimant would have been en- 
BxplMiation titled to take, but by reason of whose intervention he has 
no right of inheritance. 


In what oaae 85. Tbose who are entirely excluded by reason of personal 

tfcolud^'Lsip disqualification, do not exclude other heirs either entirely or 

partially ex- partially : but those who are excluded by reason of some 
eludes others. . . . i 

intervening heir, do, in some instances, partially exclude 

\ others. 


Sxample. 86. For instance, a man dies, leaving a father, a mother, 
and two sisters, who are infidels. Here the mother will get 
her third, uotwithstandiug the existence of the two infidel 
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wh*“> pv. ]yy Vt-Hsorj of thoil i^'iiqna- 

; biif. ii.'i'i thf'y WOidd only 

havci bocM* Oiiliiic’J ii> although tii-L* who par 

tially oxi'liiih iuir, lu^clves ontirt ly ox-jludeil by rcabou 

of tiiu !hii';i'veutioii of the lalher. 

87. If one of the heirs choose to surrender his portion of Rales where 
the inheritance for a consideration, still he must be included hofra nuiJtes a 
in the division. Thus in the case of there being a husband, 
a mother, and a paternal uncle, the shares are one-half and right, 
one-third. Here, according to principle 64, the property must 
be made into six shares ; of which the husband was entitled 
to three, the mother to two, and the paternal uncle, as a 
residuary, to the remaining one. Now supposing the estate 
left to amount to six lacks of rupees, and the liusband to 
content himself with two, still, as far as affects the mother, 
the division must be made as if he had been a party, and of 
the remaining four lacks the mother must get two ; other- 
wise, wore he not made a party, the mother would got only 
one-third of four, instead of one-third of six lacks as her 
legal share, and the remainder would go to the uncle as re- 
siduary. 


SECTION VII. 

OF THE INCREASE. 

88. The increase is where there are a certain number of Definition , of 
legal sharers, each of whom is entitled to a specific portion, 
and it is found, on a distribution of the shares into 
which it is necessary to make the estate, that there is 
not a sufficient number to satisfy the just demands of all the 
claimants. 


89. It takes effect in three cases ; either when the estate ? 
should be made into six shares, or when it should be made effect. 
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into twelve, or when it should be made into twenty-four. See 
principles (67, 68, 6!)). One example will suffice. 

Example of. 90. A woman leaves a husband, a daughter, and both 
parents. Here the property should be made into twelve parts, 
of which, after the husband has taken his fourth or three, and 
the parents have taken their two-sixths or four, there remain 
only five shares for the daughter instead of six, or the moiety 
to which by law she is entitled. In this case the number 
twelve, into which it was necessary to make the estate, must 
be increased to thirteen, with a view of enabling the daughter 
to realise six shares of the property. 


SECTION VIII. 

OF THE RETURN. 

Definition of 91. The return is wbcrethero being no residuaries, the sur- 
theretnni. distribution of the shares, returns to the 

sharers, and the doctrine of it is as follows : 

Oiroamstan. 92. It takes effect in four cases ; first, where there is only 
^i^ittakes one class of sharers unassociated with those not entitled to 
claim the return, as in the instance of two daughters or two 
Eintoaae, ex- sisters ; in which case the surplus must be made into as many 
ample of. gi,ares as there are sharers, and distributed among them 
equally. 


Second oaee, 93. Secondly, where thereare two or more classes of sharers, 
unassociated with those not entitled to claim the return, as 
in the instance of a mother and two daughters ; in which case 
the surplus must he made into as many shares as may cor- 
respond with the shares of inheritance to which the parties 
are entitled, and distributed accordingly. Thus the mother’s 
share being one-sixth, and the two daughters’ share two- 
thirds, the surplus must be made into six, of which the 
mother will take two and the daughters four. 
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94. Thirdly, when there is only one class of sharers, associ- Third case, 
ated with those not entitled to claim to return, as in the 
instance of three daughters and a husband, in which case 

the whole estate must be divided into the smallest number 
of shares of which it is susceptible, consistently with 
giving the person excluded from the return his share of 
the inheritance (which is in this case four), and the 
husband will take one as his legal share or a fourth, 
the remaining three going to the daughters as their legal 
shares and as the return ; but if it cannot be so distributed 
without a fraction, as in the case of a husband and six 
daughters (three not being capable of division among six), 
the proportion must be ascertained between the shares and 
sharers. Thus 3x2 = 6, which agreeing in three, the rule is, 
that the number 4, into which the estate was intended to be 
distributed, must be multiplied by 2, that is, the measure or 
a third of the number of those entitled to the return. Thus 
4x2 = 8, of which the husband will take two, and the 
daughters six, or one each ; and if, on a comparison as above, 
the result should be prime, as in the case of a husband aud 
five daughters, the number 4, into which it was intended to 
distribute the estate, must be multiplied by 5, or the whole 
of the number of those entitled to a return. Thus 4x5 = 

20, of which the husband will take five, and the daughters 
fifteen, or three each. 

95. Fourthly, where there are two or more classes of Fourth case, 
sharers, associated with those not entitled to claim the 

return, as in the instance of a widow, four paternal grand- 
mothers, and six sisters by the same mother only ; in which 
case the whole estate must be divided into the smallest num- 
ber of shares of which it was susceptible, consistently with 
giving the person excluded from the return her share of the 
inheritance (which is in this case four). Then after the 
widow has taken her share, there remain three to be divided 
among the grandmothers and half sisters ; but the share of 
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the grandmothers is one-sixth, and of the half sisters one- 
third, and here, to give them their portions, the remainder 
should be made into six : but a third and a sixth of this 
number amount to three, which agrees with the number to 
be divided among them; of which the half sisters will take 
two, and the grandmothers one. Had there been ouly one 
grandmother, and only two half sisters, there would have 
been no necessity for any further process, as the grandmother 
would have taken one-third, and the two half sisters the 
other two-thirds. But it is obvious, that two shares cannot 
be distributed among the six half sisters nor one among the 
four paternal grandmothers without a fraction. To find the 
number into which the remainder should be made, recourse 
must be had to the seventh principle of distribution. The 
proportion between the shares and the sharers respectively 
must first be ascertained. Thus 2x3 = C, which being 
composite or agreeing in two, and 1x3 = 4 — 1, which 
being prime, the whole of one set of sharers must be com- 
pared with the half of the other. Thus 3 = 4 — 1, which 
also being prime, one of the numbers must be multiplied by 
the other. Thus 3x4 = 12; and having found this number 
it must be multiplied into that of the original division. 
Thus 4x12 = 48, of which the grandmothers will get 12, or 
three each, 12 being to 48 as 1 to 4, and the half sisters 24, 
or 4 each, 24 being to 48 as 2 to 4, and the widow will take 
the remaining twelve. It is different if the shares of the 
persons entitled to a refnrn do not agree with tlie uuuiber 
left for tlicn}, after deductinQ the shar(; of the person not 
enliUed to a return, as in flu; case of a widow^ nine daughters, 
anti SIX paternal grandmothers. .Here the pr(»perty must in 
the Hist instatice bo niado into eight slinr'*s, being the :unai[“ 
est mueber ef Vvhii'’|j it suseej^tibh', c*'’* "iiewiv with giv- 
ing the wale i . -hir.. Tiie.n attji .'a l.'tkeu 

her share, there remain seven to be divideu among the 
daughters and the grandmothers; but the share of the grand- 
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mothers is onc-sixth, and of the daughters two-thirds ; and 
here to give them their portions the property divisible among 
them should be made into six parts ; but a sixth and two- 
thirds of this number amount to five, which disagrees with 
the number to be divided among them; in which case the 
rule is, that the number of shares of those entitled to a return, 
must be multiplied by the number into which it was necessary 
to make the property originally. Thus 8x5=40, of which 
the widow will take five, the daughters will take twenty-eight, 
and the grandmothers seven. But it is obvious that twenty- 
eight cannot be distributed among the nine daughters, nor 
seven among the six paternal grandmothers, without a frac- 
tion. To find the number into which the remainder should be 
distributed, recourse should be had to the sixth principle of 
distribution. The proportion between the shares and the 
sharers respectively must first be ascertained. Thus 9x3 = 
28 — 1, and 6 = 7 — 1, both of which being prime, the 
whole of one set of sharers must be compared with the whole 
of the other set. Thus 6 = 9 — 3, which being concordant, 
or agreeing in three, the rule is that the third of one of the 
numbers must be multiplied into the whole of the other. 
Thus 3x6 = 18; and having found this number it must be 
multiplied into that of the preceding result. Thus 40x18 
=720, of which the daughters will get 504, or 56 each, 504 
being to 720 as 28 to 40 ; the grandmothers will get 126, 
or 21 each, 126 being to 720 as 7 to 40 ; and the widow will 
get the remaining ninety. 


SECTION IX. 

OF VESTED INHERITANCES. 

96. Where a person dies and leaves heirs, some of whom De6nition of 
die prior to any distribution of the estate, the survivors are 
said to have vested interests in the inheritance ; in which 

4 
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Enles in oase case the rule is, that the property of the first deceased must 
of* 

be apportioned among his several heirs living at the time of 
his death, and it must be supposed that they received their 
respective shares accordingly. 

Ditto. 97. The same process must be observed with reference to 

the property of the second deceased, with this difference, that 
the proportion must be ascertained between the number of 
shares to which the second deceased was entitled at the first 
distribution, and the number into which it is requisite to 
distribute his estate to satisfy all the heirs. 

Ditto. 98. If the proportion should appear to be prime, the rule 

is, that the aggregate and individual shares of the preceding 
distribution must be multiplied by the whole number of 
shares into which it is necessary to make the estate, at the 
subsequent distribution, and the individual shares at the 
subsequent distribution must be multiplied by the number of 
shares to which the deceased was entitled at the preceding 
one. 

Ditto. 99. If the proportion should be coneordant, or composite, 

the rule is, that the aggregate and individual shares of the 
preceding distribution must be multiplied by the measure 
of the number of shares into which it is necessary to make 
the estate at the subsequent distribution; and the individual 
shares at the subsequent distribution must be multiplied by 
the measure of the number of shares to which the deceased 
was entitled at the preceding distribution. 

TBrampift of. 100. For instancc, a man dies leaving A, his wife, B and C, 
his two sons, and D and £, his two daughters ; of whom A 
and D died before the distribution, the former leaving a 
mother, and the latter a husband. 

At the first distribution the estate should be made into 
forty-eight shares, of which the widow will get six, the sons 
fourteen each, and the daughters seven each. On the death 
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of the widow, leaving a mother and the above four children, 
her estate should, in the first instance, be made into thirty- 
six parts, of which the mother is entitled to six, the sons to 
ten each, and the daughters to five each ; but being a case of 
vested inheritance, it becomes requisite to ascertain the pro- 
portion between the number of shares to which she was en- 
titled at the preceding distribution, and the number into 
which it is necessary to make the estate. Thus 6x6~3Gi 
which proving concordant, or agreeing in six, the rule is, that 
the aggregate and individual shares of the preceding distri- 
bution be multiplied by six, or the measure of the number of 
shares into which it is necessary to make the estate at the 
second distribution. Thus 48 x G = 288, and 14x6=84, 
and7xG=42; but the measure of the number to which 
the deceased was entitled at the preceding distribution being 
only one, it is needless to multiply by it the shares at the 
second distribution. On the death of one of the daughters 
leaving her two brothers, her sister, and a husband, her estate 
should, in the first instance, be made into ten parts, of which 
her husband is entitled to five, her brothers to two each, and 
her sister to one ; but being a case of vested inheritance, it 
becomes necessary to ascertaiu the proportion between the 
number of shares to which she was entitled at the preceding 
distribution, and the number into which it is necessary to 
make her estate. But she derived forty -seven shares from 
the preceding distributions (five at the second and forty-two 
at the first). Thus 10x4=47 — 7, and 7=10 — 3, and 3 = 7 
— 4, and 3=4—1, which proving prime or agreeing in a 
unit only, the rule is, that the aggregate and individual 
shares of the preceding distributions be multiplied by ten, 
or the whole number of shares into which it is necessary to 
make the estate at the third distribution. Thus 288 x 10 
=2880, and 84 x 10 = 840, and 42 x 10=420, and 6x 
10 = 60, and 10 x 10=100, and 5 x 10=50. Then the shaies 
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at the third distribution should be multiplied by the number 
of shares to which the deceased sister was entitled at the 
preceding distributions. Thus 5 x 47 = 235, and 2 x 47 —94, 
and 1x47=47. Therefore of the 2880 shares, the son B 
will get 840 -f 100 +94 =1034; the son C 840+100+94= 
1034; the daughter E 420+50+47=517; the mother of 
A (jO, and the husband of I) 235. 

SECTION X. 

OF MISSING PERSONS AND POSTHUMOUS 
CHILDREN, 

101. The property of a raising person is kept in abeyance 
for ninety years. His estate in this interval cannot derive 
any accession from the immediate death of others, nor can any 
person who dies during this interval inherit from him. 

102. If a missing person be a coheir with others, the 
estate will bo distributed as far as the others are concerned, 
provided they would take at all events, whether the missing 
person were living or dead. Thus in the case of a person 
dying, leaving two daughters, a missing son, and a son and 
daughter of such missing son. In this case the daughters 
will take half the estate immediately, as that must be their 
share at all events ; but the grandchildren will not take any 
thing, as they are precluded on the supposition of their 
father being alive. 

103. Where a person dies leaving his wife pregnant, and 
he has sons, the share of one son must be reserved in case a 
posthumous son should be born. 

104. Where a person ’dies leaving his wife pregnant, and 
he has no sons, but there are other relatives who would suc- 
ceed in the event only of his having no child (as would be 
the case, for instance, with a brother or sister), no immediate 
distribution of the property takes place. 
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105. But if those other relatives would succeed at all Of tho same, 
events to some portion (larcfor without than with a child, as 1 , 0 "™ who® 
would bo the case, for instance, with a mother), the property *■ 

will be distributed, and tho mother will obtain a sixth, tho 
share to which she is necessarily entitled, and afterwards, if 
the child be not born alive, her portion will be augmented to 
one-third. 


SECTION XI. 

DE COMMORIENTIBUS. 

106. Where two or more persons meet with a sudden Rnio of boo- 
death about the same time, and it is not known which died “““““ Jore 
6rst, it will be presumed, according to one opinion, that the individuals 

. meet with a 

youngest survived longest ; but according to the more accu- sudden cleat 
rate and prevailing doctrine, it will be presumed that the 
death of the whole party was simultaneous, and the pro- 
perty left will be distributed among the surviving heirs, as 
if the intermediate heirs who died at the same time with 
the original proprietor had never existed.* 


♦ Tlie following caso may bo cited as an example of this rule. A, B and 
C are grandfather, father, and eon. A and B perish at soa, without any 
particulars of their fate being known. In this oaso, if A have other sons, 
C will not inherit any of his property, because the law rocogni-sed no right 
by representation, and sons exclude grandsons. Mr. Christian, in note to 
Blnckstone’s Ccmimentarics (vol. ii., p. 516), noticosa enrions question that 
was agitated some time ago, whore it was conteuded that when a parent and 
child perish together, and the priority of their deaths is unknown, it was a 
rule of the civil law to presume that the child siirvivos the parent. Ho 
proceeds, however, to say, “ Bat I should be inclined to think that our 
courts would require something more than presumptive evidence to support 
a claim of this nature.” Some curious oases de commorientihus may be 
seen in Causes Ci^Uhrcs, vol. iii., 412 et seq., in one of which, where a father 
i;nd son wore slain together in battle, and on the same day the daughter 
became a professed nun, it was deteinnined that her civil death was prior 
to tLO death of her father and brother, and that the brother, having arrived 
at the ago of puborty, should be presumed to have survived his father. 
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SECTION XII. 

OF THE DISTRIBUTION OF ASSETS. 

I Of claims ond 107. What has preceded relates to the ascertainment of 
the shares to which the several heirs are entitled; but when 
the proper number of shares into which an estate should be 
made, may have been ascertained, it seldom happens that 
the assets of the estate exactly tally with such number ; in 
other words, if it be found that the estate should be made into 
ten, or into fifty shares, it would seldom happen that the assets 
exactly amount in value to ten or fifty gold rnohurs or rupees. 
To ascertain the proper shares of the different sets of heirs 
and creditors in such cases, the following rules are laid 
down : 

I Buies for ap. 108. When the number of shares has been found into 

which the estate should be divided, and the number of shares 
to which each set of heirs is entitled, the former number 
must be compared with the number of assets. If these 
numbers appear to be prime to each other, the rule is, that 
the share of each set of heirs must bo multiplied into the 
number of assets, and the result divided by the number of 
shares into which it was found necessary to make the estate, 
Vhereiho For instance, a man dies, leaving a widow, two daughters, 
lumbers ure and a paternal uncle, and property to the amount of 25 rupees. 

In this case, the estate should be originally divided into 24, 
of which the widow is entitled to 3, the daughters to 16, 
and the uncle to 6. Now to ascertain what shares of the 
estate left these heirs are entitled to, the above rule must be 
observed. Thus 3x25—75, and 16x25—400, and 5x25 
:=125; but 75-f-24-3/r, and 400-5-24 = 16^1, and 125-5- 


|| Buies for ap* 
p portioning 
4 tbem* 


Vbere tho 


tto whore 109. If the numbers are composite, the rule is that the 

heirs must be multiplied into the mea- 
sure of the number of the assets, and the result divided by 
the measure of the number of shares into which it was 
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found necessary to make the estate. For instance, a man 
dies, leaving the same number of heirs as above and pro- 
perty to the amount of fifty rupees. Now as 24 and 50 
agree in 2 the measure of both numbers is half. Thus 3 X 
25=75, and 10x25=400, and 5x25 = 125; but 754-12 = 

6i\, and 4004-12 = 33/. and 1254-12 = 10rV 

110. If it be desired to ascertain the number of shares of And of indivi- 
the assets to which each individual heir is entitled, the same 

process must be resorted to, with this difference, that the 
number of assets must be compared with the share originally 
allotted to each individual heir, and the multiplication and 
division proceeded on as above. For instance, in the above 
case the original share of each daughter was 8, and 8 x 25 = 

200, and 2004-12 = ICyV 

111. In a distribution of assets among creditors the rule And of crodi. 
is, that the aggregate sum of their debts must be the num- 

ber into which it is necessary to make the estate, and the 
sum of each creditor’s claim must be considered as his share. 

For instance, supposing the debt of one creditor to amount 
to 16 rupees, of another to 5 ; and of another to 3, and the 
debtor to have left property to the amount of 21 rupees. By 
observing the same process as that laid down in principle 
109, it will be found that the creditor to whom the debt of 
sixteen rupees was due, is entitled to 14 rupees, the creditor 
of 5 rupees to 4 rupees 6 annas, and the creditor of 3 rupees 
to 2 rupees 10 annas. 


SECTION XIII. 


OF PARTITION. 


Properly 
Where oonve- 


112. Where two persons claim partition of an estate which bJe*Bhoukr be* 

has devolved on them by inheritance, it should be granted ; fmong^ho 

and so also where one heir claims it, provided the property at tho 
, , , , . . * ^ desire of one 

admit of separation without detriment to its utility. or more. 
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113. But where the property cannot be separated without 
detriment to its several parts, the consent of all the coheirs 
is requisite ; so also where the estate consists of articles of 
difierent species. 

114. On the occasion of a partition, the property (where 
it does not consist of money) should be distributeil into seve- 
ral distinct shares, corresponding with the portions of the 
coheirs ; each share should be appraised, and then recourse 
should bo had to drawing of lots. 

115. Another common mode of partition is by usufruct, 
where each heir enjoys the use or the profits of the property 
by rotation ; but this method is subordinate to actual parti- 
tion, and where one coheir demands separation, and the other 
a division of the usufruct only, the former claim is entitled 
to preference in all practicable cases. 



CHAPTER II. 


OF INHERITANCE ACCORDING TO THE IMAMIYA, 
OR SHIA DOCTRINE. 

1. According to the tenets of this Sect, the right of in- 
heritance proceeds from three different sources. 

2. First, it accrues by virtue of consanguinity. Secondly, 
by virtue of marriage. Thirdly, by virtue of Willa,^ 

3. There are three degrees of heirs who succeed by virtue 
of consanguinity, and so long as there is any one of the first 
degree, even though a famale, none of the second degree can 
inherit ; and so long as there is any one of the second degree, 
none of the third can inherit. 

4. The first degree comprises the parents, and the chil- 
dren, and grandchildren, how low in descent soever, the 
nearer of whom exclude the more distant. Both parents, or 
one of them inherit together with a child, a grandchild, or a 
great-grandchild ; but a grandchild does not inherit together 
with a child, nor a great-grandchild with a grandchild. 

5. This degree is divided into two classes; the roots 
which are limited and the branches which are unlimited. 
The former are the parents who are not represented by their 
parents ; the latter are the children who are represented by 
their children. An individual of one class does not exclude 
an individual of the other, though his relation to the deceased 
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* In a note to his translation of tho Hedaya, Mr. Hamilton observes, 
that “ there is no single word in our language fully expressive of this term. 
The shortest definition of it is, * the relation between the master (or patron) 
and his Freedman,’ but even this does not express the whole meaning.” 
Had he proceeded to state ” and the relation between two persons who had 
made a reciprocal testamentary contract,” the definition might have been 
more complete. 
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be more proximate; but the individuals of either class 
exclude each other in proportion to their pioximity. 

6. No claimant has a title to inherit with children, but 
the parents, or the husband and wife, 

7. The children of sous take the portions of sons, and 
the children of daughters take the portions of daughters, 
however low in descent, 

8. The second degree comprises the grandfather, and 
grandmother, and other ancestors, ami brothers, and sisters, 
and their descendants, however low in descent, the nearer of 
whom exclude the more distant. The great-grandfather can- 
not inherit together with a grandfather or a grandmotljcr ; 
and the son of a brother cannot inl^orit with a brother or a 
sister, and the grandson of a brother caiinot inherit with 
the son of a brother, or with the son of a sister. 

9. This degree again is divided into two classes; tlie 
grand-parents and otlier ancestors, and the brethren and 
their descendants. Both these classes arc unlitnited, and 
their representatives in the ascending and descending line 
may be extended ad infinitum. An individual of one class 
does not exclude an individual of the other, though the rela- 
tion to the deceased be more proximate ; but the individuals 
of either class exclude each other in proportion to their 
proximity, 

10. The third degree comprises the paternal and maternal 
uncles and aunts and their descendants, the nearer of whom 
exclude the more distant. The son of a paternal uncle can- 
not inherit with a paternal uncle or a paternal aunt, nor the 
son of a maternal uncle with a maternal uncle or a maternal 
aunt. 

11. This degree is unlimited in the ascending and descend- 
ing line, and their representatives may be extended ad infi^ 
nitum ; but so long as there is a single aunt or uncle of the 
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whole blood, the descendants of such persons cannot inherit. 

Uncles and aunts all share together ; except some be of the 
lialf and others of the whole blood. A paternal uncle by 
the same fixther only is excluded by a paternal uncle by tlie 
same father and mother ; and the son of a paternal uncle 
by the whole blood excludes a paternal uncle of the half 
blood. 

12 . In default of n, 1 the heirs above enumerated, the pa- Finumoraiioi 
ternal and maternal uncles and aunts of the father and of iiie third 
mother succeed, and irr their default their descendants, to 

the remotest generation, according to their degree of proxi- 
mity to the deceased. In default of all those heirs, the pa- 
ternal and maternal uncles and aunts of the grand-parents 
and great-grandparents inherit according to their degree of 
proximity to the deceased.* 

13 . It is a general rule that the individuals of the whole Ocnoral rule 
blood exclude those of the luilf blood who are of the same haifiiudwho 
rank ; but this rule does not apply to individuals of difforent. 

ranks. For instance, a brother or sister of the whole blood 
excludes a bi other or sister of the half blood : a son of the Example, 
brother of the whole blood, however, does not exclude a 
brother of the half blood, because they belong to different 
ranks: but he would exclude a son of the half brother who 
is of the same rank ; so also an uncle of the whole blood does 
not exclude a brother of the half blood, though he does an 
uncle of the half blood. 


* There seems to be some Hiinilarity between the order of succession here . 
laid down, and that proscribed in tlio Enji:lish Law for taking out ieiitors of 
administration; ‘Mn tlie first place the children, or on failure of the chil- 
dren, the parents of the decease*!, are entitletl to the administration ; both 
which iudeed are in tho first dogree ; but with us the children are allowi^d 
the preference. Then follow brnthors, grandfathers, nneles or nephews (and 
the females of each class respectively), and lastly cdusins. Tho half blood 
is admitted to tho a<lmiiustration as well as the whole, for they are of the 
kindred of the lutoslato.” Blackstoue’s Com., vol. ii., p. 504. 
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Additional 

rnlea. 


Exception. 


14. The principle of the whole blood, excluding the half 
blood, is confined also to the same rank, among collaterals ; 
for instance, generally a nephew or niece whose father was of 
the whole blood, does not exclude his or her uncle or aunt of 
the half blood ; except in the case of there being a son of a 
paternal uncle of the whole blood, and a paternal uncle of the 
half blood by the same father only, the latter of whom is ex- 
cluded by the former. 

Additional^^ 15 . This principle of exclusion does not extend to uncles 
Bides of rela- and aunts being of different sides of relation to the de- 
tioD differ, ceased ; for instance, a paternal uncle or aunt of the whole 
blood does not exclude a maternal uncle or aunt of the 
And where half blood ; but a patornal uncle or aunt of the whole blood 
excludes a paternal uncle or aunt of the half blood, and so 
likewise a maternal uncle or aunt of the whole blood ex- 
cludes a maternal uncle or aunt of the half blood. 


Additions! 
mlo where 
the sides dif< 
fer. 


16. If a man leave a paternal uncle of the half blood, 
and a maternal aunt of the whole blood, the former will 
take two-thirds in virtue of his claiming through the father, 
and the latter one-third in virtue of her claiming through 
the mother ; as tho property would have been divided be- 
tween the parents in that proportion, bad they been the 
claimants instead of the uncle and aunt. 

Further ox- 17. The general rule, that those related by the same 
tTttie*' father and mother exclude those who are related by the 
thehrifbl^ same mother only, does not operate in the case of indi- 
viduals to whom a legal share has been assigned. 

18. If a man leave a whole sister and a sister by the 
same mother only, the former will take half the estate and 
the latter one-sixtH, the remainder reverting to the whole 
sister ; and if there be more than one sister by the same 
mother only, they will take one-third, and the remaining 
two-thirds will go to the whole sister. 


Of nterine 
and half bib* 
tern. 
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19. Where there are two heirs, one of whom stands in a Rnlo in case 
double relation: for instance* if a man die leaving a maternal 

uncle, and a paternal uncle who is also his maternal uncle,* 
the former will take one-third, and the latter two-thirds, and 
he will be further entitled to take one half of the third 
which devolved on the maternal uncle; and thus he will 
succeed altogether to five-sixths, leaving the other but one- 
sixth, 

20. Secondly, those who succeed in virtue of marriage Of claimants 
are the husband and wife, who can never bo excluded in 

any possible case; and their shares arc half for the husband, 
and a fourth for the wife, where there are no children, and 
a fourth for the husband, and an eighth for the wife, where 
there are children.-}- 

21. Where a wife dies, leaving no other heir, her whole 9^ 

® Sion of hug- 

property devolves on her husband; and where a husband band and 
dies leaving no other heir but his wife, she is only entitled 
to one-fourth of his property, and the remaining three-fourths 
will escheat to the public treasury, 

22. If a sick man marry and die of that sickness with- Rule in case 
out having consummated the marriage, his wife shall not noto^enm!. 
inherit his estate; nor shall he inherit if his wife die before “lated. 
him, under such circumstances. But if a sick woman marry, 

and her husband die before her, she shall inherit of him, 
though the marriage was never consummated, and though 
she never recovered from that sickness. 


* The relation of patonml and maternal uncle may exist in the same 
person in the following manner: A having a son 0 by another wife, mar- 
ries B having a daughter D by another husband. Then C and D inter- 
marry and have issue, a son E, and A and B have a son P. Thus F is both 
the paternal and maternal unole of B. So likewise if a person have a half 
brother by tlie same father, and a half sister by tlio same mother, who 
intermarry, he will necessarily bo the paternal and maternal uncle of their 
issue. , « . 

t See Sammary. [Thia principle is defective. J 
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Buleincnso 23. If a man on his deathbed divorce, liis wife, she shall 
doatllbocr provided he die of that sickness within one year 

from the period of divorce; but not if lie lived for upwards 
of a year. 

Anrf of rover- ^ revcrsiblc divorce, if the husband die 

siblo divoi-co. within the period of his wife's probation, or if she die within 
that period, they have a mutual right to inherit each other's 
property. 


25. The wife by an usufructuary, or temporary marriage, 
lias no title to inherit.* 

26. Thirdly, those who succeed in virtue of Willa ; but 
they never can inherit so long as there is any claimant by 
consanguinity or marriage. 

27. Willob is of two descriptions ; that which is derived 
from manumission, whore the emancipator, by such act, 
derives a right of inheritance; and that which depends on 
mutual compact, where two persons reciprocally engage, each 
to be heir of the other. 


Tiio first prc. 28. Claimants under the latter title arc excluded by claim- 
foiTod. former. 


And of irre- 
gular mar- 
riage. 

Of claimauts 
by Willa. 


Two dcscrip- 
tious of. 


General rules general rules of exclusion, according to this sect, 

of exclusion, are similar to those contained in the ortliodox doctrine; 

except that they make no distinction between male and 
female relations. Thus a daughter excludes a son’s son, and 
a maternal uncle excludes a paternal grand-uncle ; whereas 
according to tbo orthodox doctrine in such cases, the 
daughter would get only half, and the maternal uncle would 
be wholly excluded by the paternal uncle of the father. 


* This spocios of cimtrncL is reprobaled by the orthodox soot, and they 
uro both cousidored wholly illegal. See Hamilton's llodaya, vol, i., pp, 7J 
and 72. 
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30. Difference of allegiance is no bar to inheritance, and Biiletoneo of 

, 1 ^ • n *1 I alli‘^najKJO 

honnculc, whctlicr justifiable or accidental, does not operate not, ox- 
to exclude from the inheritance. The homicide, to dis- 
qualify, must have been of malice lyrepense, wiiiui. 

31. The legal number of shares into which it is necessary Tho doctrino 
to make the property, cannot be increased if found insufii- oroJo riot 
cient to satisfy all the heirs without a fraction. In such case 

a proportionate deduction will be made from the poition of 
such lieir as may, under certain circumstances, be deprived 
of a legal share, or from any heir whose share admits of 
diminution. For instance, in the case of a husband, a Examplo. 
daughter and parents. Here the property must be divided 
into twelve, of which the husband is entitled to throe, or a 
fourth ; the parents to two-sixths, or four, and the daughter 
to half; but there remain only five shares for her instead of 
six, or the moiety to which she is entitled. In tliis case, 
according to tho orthodox doctrine, the property would have 
been made into thirteen parts to give the daughter her six 
shares; but according to the /mam-fya tenets, tlie daughter 
must be content with the five shares that remain, because in 
certain cases her right as a legal sharer is liable to extinc- 
tion ; for instance, had there been a son, the daughter would 
not have been entitled to any specific share, and she would 
become a residuary; whereas the husband or parents 
can never be deprived of a legal share, under any circum- 
stances. 

jt 

32. Where the assets exceed the number of heirs, tho Of tho return, 
surplus reverts to the heirs. Tlie husband is entitled to 

share in the return ; but not the wife. The mother also is 
not entitled to share in the return, if there are brethren : 
and where there is any individual possessing a double rela- 
tion, the surplus reverts exclusively to such individual. 
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Priviloge of 
primogeni- 
ture. 


33. On a distribution of the estate, the elder son, if he 
be worthy, is entitled to his father's sword, his Koran, his 
wearing apparel, and his ring.^ 


* Tn the foregoing summaiy I am not awaro that 1 have omitted any 
point of material importance. The legal shares allotted to the Boveral 
heirs are of course the same as those prescribed in the Sum Code, both 
having the procopta of the Koran as their guide. The rules of distribution 
and of ascertaining the relative shares of the different claimants are also 
(nndatis mutandis) the same. It is not worth while to notice in this com- 
pilation tho doctrines of the [mwntiya sect on the law of contracts, or their 
tenets in miscellaneous matters. A Digest of their laws, relative to those 
subjects, was some time ago prepared, and a considerable part of it trans- 
lated by an eminent Orientalist (Colonel John Baillio), by whom, however, 
it was left unfinished; probably from an opinion that tho utility of the 
undertaking might not bo commensurato to the time and labour employed 
upon it. 



CHAPTER HI. 

OF SALE. 

1. Sale is defined to be mutual and voluntary exchange Definition of 
of property for property, 

2. A contract of sale may bo effected by the express agree- How offoctod. 
ment of the parties, or by reciprocal delivery. 

3. Sale is of four kinds; consisting of commutation of Four kinds of, 
goods for goods; of money for money: of money for goods : 

and of goods for money; which last is the most ordinary 
species of this kind of contract, 

4. Sales are either absolute, conditional, or imperfect, donomi- 

. . nations of. 

or void. 

5. An absolute sale is that which takes place irame- of an abso- 
diately; there being no legal impediment. 

6. A conditional sale is that which is suspended on the of a condi- 
consent of the propiietor, or (where he is a minor) on the 
consent of his guardian, in which there is no legal impedi- 
ment, and no condition requisite to its completion but such 
consent. 


7. An imperfect sale is that which takes effect on seizin; Of an imper- 
tlie legal defect being cured by such seizin. 

8. A void sale is that which can never take effect ; in Ofavoidsalo. 
which the articles opposed to each other, or one of them, 

not bearing any legal value, the contract is null. 

9. The consideration may consist of whatever articles, Of the conai- 
bearing a legal value, the seller and purchaser may agree ^®*’^*'*®“* 
upon ; and the property may be sold for prime cost, or for 

more, or for less than prime cost. 

C 
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10. It is requisite that there should be two parties to 
ev^ery coutract of sale, except where the seller and purchaser 
employ the same agoat, or where a father or a guardian 
makes a sale on behalf of a minor, or where a slave pur- 
chases his own freedom by permission of his master. 

11 . It is sufficient that tlie parties have a sense of the 
obligation they contract, and a minor, with the consent of 
his guardian, or a lunatic in his lucid intervals, may be con- 
tracting parties. 

12. In a commutation of goods for goods, or of money for 
money, it is illegal to stipulate for a future period of d(di- 
very ; but in a commutation of money for goods or of goods 
for money, such stipulation is authorised. 

13. It is essential to the validity of every contract of 
sale, that the subject of it, and the consideration, should be 
so determinate as to admit of no futme contention regarding 
the meaning of tlie contracting parties. 

14. It is also essential tliat the subject of the contract 
should be in actual existence at the period of making the 
contract, or that it should be susceptible of delivery, either 
immediately or at some future definite period. 

15. In a commutation of money for money or of goods for 
goods, if the articles opposed to each other are of the nature 
of similars, equality in point of quantity is an essential con- 
dition. 

16. It is unlawful to stipulate for any extraneous con- 
dition, involving an advantage to either party, or for any 
uncertainty which might lead to future litigation ; but if the 
extraneous condition be actually performed, or the uncer- 
Uinty removed, the contract will stand good. 

17. It is lawful to stipulate for an option of dissolving the 
contract ; but the term stipulated should not exceed three 
days. 
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18. When payment deferred to a future period, it must Pjiyu.riit ho 
be determinate and cannot be ausponiled on an event, the 

time of the oecuirence of which is uncertain, though its oc- 
currence be inevitable. For instance, it is not lawful to 
suspend payment until the wind shall blow, or until it shall 
rain, nor is it lawful, even though tlie uncertainty be so 
inconsiderable as almost to amount to a fixed term ; for 
instance, it is not lawful to suspend payment until the sow- 
ing or reaping time. 

19. It is not lawful to sell property in exchange for a debt Snlcofaclebi 
due from a third party, though it is for a debt due from tlie 

seller. 

20. A resale of personal property cannot be made by the Rowalo of poi 
purchaser until tlie property shall actually have come into 

Lis possession. 

21. A warranty as to freedom from defect and blemish, is Warranty im 
implied in every contract of sale. 

22. Where the property sold differs, either with respect wiicr© tho 
to quantity or quality, from what the seller has described it, 

the purchaser is at liberty to recede from the contract. description. 

23. By the sale of land, nothing thereon, which is of asalooriand. 
transitory nature, passes. Thus the fruit of a tree beloiigs 

to the seller, though the tree itself, being a fixture, apper- 
tains to the purchaser of the land. 

24. Where an option of dissolving the contract has been iteapousibiiit; 
stipulated by the purchaser, and the property sold is injured option. 

or destroyed in his possession, he is responsible for the pviai 
agreed upon : but where the stipulation was on the part of 
the seller, the purchaser is responsible for the valtie only of 
the property. 

25. But the condition of option is annulled by the pur- Option how 
chaser’s exercising any act of ownership, such as to take the 
property out of datu quo. 
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Option to pnr. 
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Boen property. 


Exception. 


No option to 
Boilers. 

Exception. 


Option on dia« 
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Exception. 
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Exception. 
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footing with 
the second. 

Proviso. 


26. Where the property has not been seen by the pur- 
chaser, nor a sample (where a sample suffices), he is at liberty 
to recede from the contract, provided ho may not have exer- 
cised any act of ownership ; if upon seeing the property it 
does not suit his expectation, even though no option may 
have been stipulated. 

27. But though the property have not been seen by the 
seller, he is not at liberty to recede from the contract 
(except in a sale of goods for goods), where no option was 
stipulated. 

28. A purchaser who may not have agreed to take the pro- 
perty with all its faults, is at liberty to return it to the seller 
on the discovery of a defect, of which he was not aware at 
the time of the purchase, unless while in the hands of the 
purchaser it received a further blemish ; in which case he is 
only entitled to compensation. 

29. But if the purchaser have sold such faulty article to a 
third person, he cannot exact compensation from the original 
seller ; unless by having made an addition to the article 
prior to the sale, he was precluded from returning it to the 
original seller. 

80. In a case where articles are sold, and are found on 
examination to be faulty, complete restitution of the price 
may be demanded from the seller, even though they have 
been destroyed in the act of trial, if the purchaser had not 
derived any benefit from them ; but if the purchaser had 
made beneficial use of the faulty articles, he is only entitled 
to proportional compensation. 

31. If a person sell an article which he had purchased, 
and be compelled to receive back such article and to refund 
the purchase-money, be is entitled to the same remedy 
against the original seller, if the defect be of an inherent 
nature. 
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32. If a purchaser, after becoming aware of a defect in the Remedy 
article purchased, make use of the article or attempt to 
remove the defect, he shall have no remedy against the 
seller (unless there may have been some special clause 

in the contract) ; such act on his part implying acqui- 
escene. 

33. It is a general rule, that if the articles sold are of such General rul< 
a nature as not easily to admit of separation or division oTrestitut^^ 
without injury, and part of them, subsequently to the pur- 
chase, be discovered to be defective, or to bo the property of 

a third person, it is not competent to the purchaser to keep 
a part and to return a part, demanding a proportional res- 
titution of the price for the part returned. In this case he 
must either keep the whole, demanding compensation for ^nd those o 
the proportion that is defective, or ho must return the whole, 
demanding complete restitution of the price. It is other- 
wise where the several parts may be separated without 
injury. 

34. The practices of forestalling, regrating, and engross- lUogal prac 
ing, and of selling on Friday, after the hour of prayer, are 

all prohibited, though they are valid. 



CHAPTER IV. 

OF SHUFAA. OR PRE-EMPTION. 

Definition of 1. tihufim, or the right of prc-cinptiou, is defined to be 
pre-emption. ^ power of possessing property which has been sold, by 
paying a sum equal to that paid by the purchaser. 

With respect 2. The right of pre-enaption takes effect with regard to 

porTyitdoos property sold, or parted with by Some means equivalent to 

and to what g^le, but not with regard to property the possession of which 
it does not , V ^ 1. n u • 

t»ke effect, has been transferred by gift, or by will, or by inheritance ; 

unless the gift \ras made for a consideration, and the consi - 
deration was expressly stipulated; but pre-emption cannot 
be claimed where the donor has received a consideration 
for his gift, such consideration not having been expressly 
stipulated. 

Additional 3. The right of pre-emption takes effect with regard to 
property whether divisible or indivisible; but it does not 
apply to moveable property, and it cannot take effect until 
after the sale is complete, as far as the interest of the seller 
is concerned. 

Not restricted 4. The right of pre-emption may be claimed by all de- 
scriptions of persons. There is no distinction made on 
account of difference of religion. 

aights and 6. All rights and privileges which belong to an ordinary 
privileges of. pm-chaser, belong equally to a purchaser under the right of 
pre-emption. 

^ 6. The following persons may claim the right of pre-emp- 
tion in the orcler enumerated : a partner in the property sold, 
a participator in its appendages, and a neighbour. 


Wrhomay 
jlaim pre- 
miption. 
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7. It is necessary tliat the person claiming this right, Nocossary 
should declare his intention of becoming the purchaser, im- 
mediately on hearing of the sale, and that he should, with 

the least practicable delay, make affirmation, by witness, of 
such his intention, either in the presence of the seller, or of 
the purchaser, or on the premises. 

8. The above preliminary conditions being fulfilled, the Claim when 
claimant of pre-emption is at liberty at any subsequent 

period to prefer his claim to a Court of Justice,^ 

9. The first purchaser has a right to retain the property Bights of tho 
until he has received the purchase-money from the claimant chaser?^ 

by pre-emption, and so also the seller in a case where deli- 
very may not have been made. 

10. Where an intermediate purchaser has made any im- Ruloa whore 
provements to the property, the claimant by pre-emption hn« 
must either pay for their value, or cause them to be removed : 

and where the property may have been deteriorated by the the possob- 
act. of the intermediate purchaser, he (the claimant) maySpwt*’** 
insist on a proportional abatement of the price ; but where 
the deterioration has taken place without the instrumenta- 
lity of the intermediate purchaser, the claimant by pre- 
emption must either pay the whole price, or resign his claim 
altogether. 

11. But a claimant by pre-emption having obtained pos- Rules whoro 
session of, and made improvements to property, is not en- 


* Much difforence of opinion prevails os to this point. It seems equi- 

table that there shonld bo Bomo limitation of time to bar a claim of this 
nature ; otherwise a purchaser may bo kept in a continual state of sus- 
pense. Ziffbr and Mohammad are of opinion (and such also is tho dootrino 
according to one tradition of Abti Yiisaf ), that if tho ohiimant cnuselosaly 
neglect to advance his claim for a period exceeding one month, such delay 
shall amount to a defoasanen of his right; but according to Abu Hanila, 
and another tradition of i\bu Yusaf, there is no limitation as to time. Tin's 
doctrine is maintained in the Falawa Aulamgiri, in the Mohitu Sariiakhsi, 
and in the Hedaya ; and it seems to be the most authentic and geiiorally 
prevalout opinion. But the compiler of the Fatawa Aulamgiri aduiHs that 
deoisious arc given both ways. 
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Where there 
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titled to compensation for such improvements, if it should 
afterwards appear that the property belonged to a third 
person. He will, in this case, recover the price from the 
seller or from the intermediate purchaser (if possession^ad 
been given), and he is at liberty to remove Ids improvemS^. 

12. Where there is a dispute between the claimant^by 
pre-emption" and the purchaser as to the price paid, and 
neither parly have evidence, the assertion, on oath, of the 
purchaser must be credited j but where both parties have 
evidence, that of the claimant by pre-emption should be re- 
ceived in preference. 


Legal devioea 13. There are many legal devices by which the right of 
aSii^of^pre- pre-enoption may be defeated. For instance, where a man 
amption may fears that his neighbour may advance such a claim, he can 

bo OTfidod. ** 

sell all his^roperty with the exception of that part imme- 
diately bordering on his neighbour's ; and where he is appre- 
hensive of the claim being advanced by a partner, he may, 
in the first instance, agree with the purchaser for some 
exorbitant nominal price, and afterwards commute that price 
for something of an inferior value ; when, if a claimant by 
pre-emption appear, he must pay the price first stipulated, 
without reference to the subsequent commutation. 



CHAPTER V. 

OF gifts. 

1. A gift ia defined to be the conferring of property with- Definition of 
out a consideration. 

2. Acceptance and seizin, on the part of the donee, are as DB^tial txa 

ditioHB of* 

necessary as relinquishment on the part of the donor. 

3. A gift cannot be made to depend on a contingency^ nor Cannot be 
can it be referred to take effect at any future definite period* effect in 

4. It is necessary that a gift should be accompanied by and 
delivery of possession, and that seizin should take effect 
immediately, or, if at a subsequent periodi by desire of the 

donor. 

5. A gift cannot be made of any thing to be produced in The thing 
fnturo ; although the means of its production may be in fotuai^ eL'ei 
the possession of the donee. The subject of the gift must ^ 

be actually in existence at the time of the donation. 

6. The gift of property which is undivided, and mixed An undofinec 
with other property, admitting at the same time of division Se property 
or separation, is null and void, unless it be defined previous 

to delivery ; for delivery of the gift cannot in that case be 
made without including something which forma no part of 
the gift. 

7. In the case of a gift made to two or more donees, the Knies in ease 
interest of eaqji donee must be defined either at the time of more^dMeei- 
making the gift, or on delivery. 

8. A gift cannot be implied. It must be express and un- A gift 
equivocal, and the intention of the donor must be demon- 
strated by his entire relinquishment of the thing given, and 

the gift is null and void where he continues to exercise any ddow* 
act of ownership over it. 


7 
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9. The cases of a house given to a husband by a wife, and 
of property given by a father to his minor child, form .excep- 
tions to the above rule. 

10. Formal delivery and seizin are not necessary in the 
case of a gift to a trustee, having the custody of the article 
given, nor in the case of a gift to a minor. The seizin of 
the guardian in the latter case is sufficient. 

11. A gift on a deathbed is viewed in the light of a legacy, 
and cannot take effect for more than a third of the property ; 
consequently no person can make a gift of any part of his 
property on his deathbed to one of his heirs, it not being 
lawful for one hoir to take a legacy without the consent of 
the rest. 

12. A donor is at liberty to reltume his gift, except in the 
following instances: 

U3. A gift cannot be resumed where the donee is a rela- 
tion j nor where anything has been received in return ; nor 
where it has received any accession ; nor where it has come 
into possession of a second donee, or into that of the heirs 
of the first. 

14. Besides the ordinary species of gift, the law enume- 
rates two contracts under the head of gifts, which however 
more nearly resemble exchange or sale. They are technically 
termed S'Um bil Iwaz, mutual gift, or gift for a considera- 
tion, and Hiba ba ahart Iwaz, gift on stipulation, or on 
promise of a consideration. 

15. Hiba bil Iwaz is said to resemble a sale in all its 
property ; the same conditions attach to it, and the mutual 
seizin of the donees is not, in all cases, necessary. 

16. Hiba ba ahart 41 Iwaz, on the other hand, is said to 
resemble a sale in the first stage only ; that is, before the 
consideration for which the gift is made has been received, 
and the seizin of the donor and donee is therefore a requisite 
condition. 



CHAPTER VI. 
OF WILLS. 


1. There is no preference shown to a written over a nun- Nnnonpativo 
cupative will, and they are entitled to equal weight, whether 
the property which is the subject of the will be real or per- 
sonal. 


2. Legacies cannot be made to a larger amount than one* Of legacies, 
third of the testator’s estate without the consent of the 

heirs, 

3. A legacy cannot be left to one of the heirs without the To an heir, 
consent of the rest. 

4. There is this difference between the property which is l>iBtmotion 

, . . 4 a ^ between pro- 

the subject of inheritance and that which is the subject of perty ao- 
legacy. The former becomes the property of the heir by f^herftauoe 
the mere operation of law ; the other does not become the 
property of the legatee until his consen t shall have been 
obtained either expressly or impliedly. 

5. The payment of legacies to a legal amount precedes Legacies pre- 

the satisfaction of claims of inheritance. inheritance. 


6 . All the debts due by the testator must be liquidated And debts 

precede lega- 
cies. 


before the legacies can be claimed. 


7. An acknowledgment of debt in favour of an heir on a Acicnowledg- 
deathbed resembles a legacy; inasmuch as it does not avail 
for more than a third of the estate. 


8. It is not necessary that the subject of the legacy should Of the snb- 
exist at the time of the execution of the will. It is suffi- ^ 
eient for its validity that it should be ia existence at the 

time of the death of the testator. 

9. The general validity of a will is not affected by its con- Of illegal pro- 

, , , Visions. 

taining illegal provisions, but it will be carried into execu* 
tion as far aa it may be oonsistent with law. 
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Special rale 
relative to 
legatees. 


10. A person not being an beir at the time of the execu- 
tion of the will, but becoming one previous to the death of 
the testator, cannot take the legacy left to him by such will ; 
but a person being an heir at the time of the execution, and 
becoming excluded previously to the testator’s death, can 
take the legacy left to him by such will. 


A Iega(7 may H. If a man bequeath property to one person, and subse- 
impiioa- quently make a bequest of the same property to another 
individual, the drst bequest is annulled ; so also if he sell or 
give the legacy to any other individual ; even though it may 
have reverted to his possession before his death, as these acta 
amount to a retractation of the legacy. 


Bale in ow Where a testator bequeaths more than he legally can 

legacies. to several legatees, and the heirs refuse to confirm his dis- 
position, a proportionate abatement must be made in all the 


And of dif- 
ferent lega- 
tes to the 
same person. 


13. Where a legacy is left to an individual, and subse- 
quently a larger legacy to the same individual, the larger 
legacy will take effect ; but where the larger legacy was prior 
to the smaller one, the latter only will take effect. 


14. A legacy being left to two persons indiscriminately, if 
M twt> indiri- one of them die before the legacy is payable, the whole will 
Snals. ^ survivor ; but if half was left to each of them, 

the survivor will get only half, and the remaining moiety 
will devolve on the heirs ; so also in the case of an heir and 
stranger being left joint legateeSk 


Of eseontors. 15^ Where there is no executor appointed, the &ther or 
i . the grandfather may act as executor, or in their default their 

executors. 

Biumtdbe 16. A Hohammadau should not appoint a person of a 
f daw’”""' different persuasion to be his executor, and such appoint- 

ment is liable to be annulled by the ruling power. 
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17. Executors having once accepted cannot subsequently 
decline the trust, 

18. Where there are two executors, it is not competent to 
one of them to act singly, except in cases of necessity, and 
where benefit to the estate must certainly accrue. 


Cannot re« 
sign. 


Knle where 
there are 
two. 



CHAPTER VII. 


OF MARRIAGE; DOWER, DIVORCE, AND PARENTAGE. 

Definition of 1. Marriage is defined to be a contract founded on the 
intention of legalizing generation, 

SBsontioIs of. 2, Proposal and consent are essential to a contract of 
marriage. 

DondiUons of. 3. The conditions are discretion, puberty, and freedom of 
the contracting parties. In the absence of the first condi- 
tion, the contract is void ah initio ; for a marriage cannot 
be contracted by an infant without discretion, nor by a 
lunatic. In the absence of the two latter conditions the 
contract is voidable ; for the validity of marriages contracted 
by discreet minors, or slaves, is suspensive on the consent of 
their guardians or masters. It is also necessary that there 
should be no legal incapacity on the part of the woman ; that 
each party should know the agreement of the other ; that 
there should be witnesses to the contract, and that the pro- 
posal and acceptance should be made at the same time and 
place, 

4. There are only four requisites to the competency of 
witnesses to a marriage contract ; namely, freedom, discre- 
tion, puberty, and profession of the Mtisalmdn faith. 

5. Objections as to character and relation do not apply 
to witnesses in a contract of marriage as they do in other 
contracts. 


Jompetenoy 
f witnesses 


ipeexal roles 

Dgarding 

tiem. 


msty ^ proposal may be made by means of agency, or by 

emadeh7 letter: provided there are witnesses to the receipt of the 
gency, dr by * *■ 

»tter. message or letter, and to the consent on the part of the 


person to whom it was addressed. 
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7. The effect of a contract of marriage is to legalize the of the 
mutual enjoyment of the parties ; to place the wife under the 
dominion of the husband ; to confer on her the right of dower, 
maintenance,* and habitation ; to create between the parties, 
prohibited degrees of relation and reciprocal right of inheri- 
tance ; to enforce equality of behaviour towards all his wives 

on the part of the husband, and obedience on the part of the 
wife, and to invest the husband with a power of correction in 
cases of disobedience. 

8. A freeman may have four wives, but a slave can have Nnmbor of 
only two. 

9. A man may not marry his mother, nor his grand- TiTminoration 
mother, nor his mother-in-law, nor his step-mother, nor his reiation^^*^ 
step-grandmother, nor his daughter, nor his grand-daughter, 

nor his daughter-in-law, nor his grand-daughter-in-law, nor 
his step-daughter, nor his sister, nor his foster-sister, nor bis 
niece, nor his aunt, nor his nurse. 

10. Nor is it lawful for a man to be married at the same Additional 
time to any two women who stand in such a degree of rela- 

tiou to each other, as that, if one of them had been a male, 
they could not have intermarried. 

11. Marriage cannot be contracted with a person who is a Of froomon 
slave of the party ; but the union of a freeman with a slave, 

not being his property, with the consent of the master of 
such slave, is admissible, provided he be not already married 
to a freewoman. 


12. Christians, Jews, and persons of other religions, be- Of the reli- 
lieving in one Qod, may be espoused by Mohamraadans. partioa.^^ 


* The right of a wife to maintenance is expressly recognized ; so much 
80 , that if the husband bo absent, and have not made any provision for his 
wife, the Law will cause it to be made out of bis property j and in case of 
divorce, the wife is entitled to maintenance during the period of her pro- 
bation. 
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Presumption 
of marriage. 


Capacity to 
oontraot. 


Itight of guar- 
dians. 


Where an in- 
fant con- 
tracts. 


Limitation. 


Contract 
when disso- 
luble by the 
parties. 


Of guardians 
fbr marriage. 


Of dower. 

yinimnni of. 


13. Marriage will be presumed, in a case of proved conti- 
nual cohabitation, without the testimony of witnesses ; but 
the presence of witnesses is nevertheless requisite at all 
nuptials. 

14. A woman having attained the age of puberty, may 
contract herself in marriage with whomsoever sho pleases ; 
and her guardian has no right to interfere if the match he 
equal. 

15. If the match be unequal, the guardians have a right 
to interfere with a view to set it aside. 

16. A female not having attained the age of puberty 
cannot lawfully contract herself in marriage without the 
consent of her guardians, and the validity of the contract 
entirely depends upon such consent. 

17. But in both the preceding cases the guardians should 
interfere before the birth of issue. 

18. A contract of marriage entered into by a father or 
grandfather, on behalf of an infant, is valid and binding, and 
the infant has not the option of annulling it on attaining 
maturity ; hut. if entered into by any other guardian, the 
infant so contracted may dissolve the marriage on coming of 
age, provided that such delay does not take place as may be 
construed into acquiescence. 

19. Where there is no paternal guardian, the maternal 
kindred may dispose of an infant in marriage; and in default 
of maternal guardians, the Government may supply their 
place. 

20. A necessary concomitant of a contract of marriage is 
dower, the maximum of which is not fixed, but the mini- 
mum is ten idiiin8,*’and it becomes due on the consummation 

* The value of the dim is veiy uncertain. Ten dims, according to one 
aooonnt, make about eiz idiillinga and eight pence eterling. See note to 
Hamilton's translation of the Hedaya, p. 122, vol. i. 
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of the marriage (though it is usual to stipulate for delay as 

to the payment of a part) or on the death of either party or When due, 

on divorce, 

21. Where no amount of dower has been specified, the Where no 
woman is entitled to receive a sum equal to the average rate 

of dower granted to the females of her father’s family. 

22. Where it may not have been expressed whether the Whether 
payment of the dower is to be prompt or deferred, it must 

be held that the whole is due on demand, 

23. It is a rule that whatsoever is prohibited by reason of Diaqnalifioa- 
consanguinity is prohibited by reason of fosterage; but as 

far as marriage is concerned, there are one or two exceptions sanguinity, 
to this rule: for instance, a man may marry his sisters 
foster-mother, or his foster-sister’s mother, or his foster-son’s Exceptions, 
sister, or bis foster-brother’s sister. 

24. A husband may divorce his wife without any mis- of the rules 
behaviour on her part, or without assigning any cause ; but 

before the divorce becomes irreversible, according to the 
more approved doctrine, it must be repeated three times, 
and between each time the period of one month must have 
intervened, and in the interval he may take her back either 
in an express or implied manner. 

25. A husband cannot again cohabit with his wife who conditions 

has been three times irreversibly divorced, until after she ^ 

shall have been married to some other individual and sepa- 
rated from him either by death or divorce ; but this is not 
necessary to a re-union, if she have been separated by only 

one or two divorces. 

26. If a husband divorce his wife on his deathbed, she is Of a deathbed 
nevertheless entitled to inherit, if he die before the expira- 

tioQ of the term (four months and ten days) of probation, 
which she is bound to undergo before contracting a second 
marriage. 

. 8 
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j a divorce. 


divorce 
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f divorce. 
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-elaiivo to 
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27. A VOW of abstinence made by a husband, and main- 
tained inviolate for a period of four months, amounts to an 
irreversible divorce.* 

* 28. A wife is at liberty, with her husband’s consent, to 
purchase from him her freedom from the bonds of marriage, 

29. Another mode of separation is by the husband’s mak- 
ing oath, accompanied by an imprecation as to his wife’s 
fidelity, and if he in the same manner deny the parentage 
of the child of which she is then pregnant, it will be bastar- 
dized. 

30. Establislicd irapotency is also a ground for admitting 
a claim to separation on the part of the wife. 

31. A child born six months after marriage is considered 
to all intents and purposes the offspring of the linsband ; so 
also a child born within two years after the death of her 
husband or after divorce. 

32. The first bom child of a man’s female slave is con- 
sidered liis offspring, provided lio claim the parentage, but 
not otherwise: but if after his having claimed the parentage 
of one, the same woman bear another child to him, the 
parentage of that other will be established without any 
claim on his part. 

33. If a man acknowledge another to be his son, and 
there be nothing which obviously renders it impossible thitt 
such relation .should exist between them, the parentage will 
be established. 


* There is recognized a species of reversible divorce, which is effected 
by tlie husband conijmring his wifo to any member of his motlior, or some 
other relation prohibited to him, which must be o.\piated by emancipating 
a slave, by alms, or by fasting. This divorce is technically termed Zihet/t , — 
Hedaya, book iv., chap, ix. 



CHAPTER VIII. 

OF GUARDIANS AND MINORITY. 

1 . All persons, whetlier male or female, are considered Term of mino 
minora until after tlie expiration of the sixtee-nth year, 

unless symptoms of puberty appear at an earlier period. 

2. There is a subdivision of the estate of minority, Subdivision 
though not so minute as in the Civil Law, the term minor 

being used indiscriminately to signify all persons under the 
age of puberty ; but the term Sahi is applied to persons in 
a state of infancy, and the term Murahilz to those who have 
nearly attained puberty.* 

3. Minors have not different privileges at different stages Oftboirpvm. 
of their minority, as in the English law.T 

4. Guardians are either natural or testamentary. Of gnavdiang 

5. They are also near and remote. Of the former dcscrip- Of tho same, 
tiou are fathers and paternal grandfathers and their executors 

anl the executors of such executors. Of the latter descrip- 


• The great distinotion was therefore into majors and minors; but 
minors wero again subdivided into Puheros and Tmpuheres ; and IvipiiOrrca 
again nndei-wont a subdivision into Infantes and Jmpuheros .” — Summary of 
•Taylor’s Komaii Law, p. 124. In the Mohammadan Law a person after 
attaining majority is iormod Shah till tho ago of thirty -four years ; ho is 
teruiod Kohal until the ago of fifty-one, and Sheikh for tho romainder of 
his life. 

t Tho agos of malo and female are difForent for different purposes. A 
male at twelve years old may take tho oath of allogiauoo ; at lourteen is 
at years of disoretiou, and therefore may consent or disagree to marriage, 
may choose his guardian, and, if his discretion be actually proved, may 
make his testament of his personal estate ; at sovoiitcon may bo an exe- 
cutor, and at twenty -one is at his own disposal, and may alienato his lands, 
goods', and chattels. A female also at seven years of age may bo betrothed 
or given in marriage ; at nine is entitled to a dower ; at twelve is at years 
of maturity, and therefore may consent or disagree to marriage, and, if 
proved to have sufficient disorotion, may bequeath her personal estate ; at 
fourteen is at years of legal discretion, and may choose a guardian ; at 
Bevoiiteen may be exocn tress ; and at twenty-one may dispose of herself 
and her laucU,-^See Blackstone’s Com., vol. i., p. 463. 
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tiou are the more distant paternal kindred, and their guar- 
dianship extends only to matters connected with the educa- 
tion and marriage of their wards. 

6. The former description of guardians answers to the 
term of curator in the Civil Law, and of manager in the 
Bengal Code of Regulations ; having power over the property 
of a minor for purposes beneficial to him ; and in their default 
this power does not vest in the remote guardians, but de- 
volves'on the ruling authority. 

7. Maternal relations are the lowest species of guardians’ 
as their right of guardianship for the purposes of education 
and marriage takes effect only where there may be no pater- 
nal kindred nor mother. 

8. Mothers have the right (and widows durante viduitate) 
to the custody of their sons until they attain the age of seven 
years, and of their daughters until they attain the age of 
puberty. 

9. The mother’s right is forfeited by marrying a stranger, 
but reverts on her again becoming a widow. 

10. The paternal relations succeed to the right of guardi- 
anship, for the purposes of education and marriage, in pro- 
portion to the proximity of their claims to inherit the estate 
of the minor. 

11. Necessary debts contracted by any guardian for the 
support or education of his ward must be discharged by him 
on bis coming of age. 

'' 12. A minor is not competent am juris to contract mar- 
riage, to pass a divorce, to manumit a slave, to make a loan, 
or contract a debt, or to engage in any other transaction of a 
nature not manifestly for his benefit, without the consent of 
his guardian. 

13. But he may receive a gift, or do any other act, which 
is manifestly for his benefit. 
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; 14 . A guardian is not at liberty to sell the immoveable Of his im- 
property of his ward, except under seven circumstances, viz., 

1st, where he can obtain double its value ; 2ndly, where the 
minor has no other property, and the sale of it is absolutely 
necessary to his maintenance ; 3rdly, where the late incum- 
bent died in debt which cannot be liquidated but by the sale 
of such property ; 4thly, where there are some general pro- 
visions in the will which cannot be carried into effect with- 
out such sale ; 5thly, where the produce of the property is 
not sufficient to defray the expenses of keeping it ; 6thly, Ezoeptiona. 
where the property may be in danger of being destroyed ; 

7thly, where it has been usurped, and the guardian has reason 
to fear that there is no chance of fair restitution, 

15 . Every contract entered into by a near guardian on Of hie per- 
behalf and for the benefit of the minor, and every contract p^rtj 
entered into by a minor with the advice and consent of his 

near guardian, as far as regtards his personal property, is 
valid and binding upon him ; provided there be no circum- Exception, 
vention or fraud on the face of it. 

16 . Minors are civilly responsible for any intentional Responaibili- 
damage or injury done by them to the property or interests 

of others, though they are not liable in criminal matters to 
retaliation or to the ultimvm aupplicivm, but they are liable 
to discretionary chastisement and correction. 



CHAPTER IX. 

OF SLAVERY. 


Of legal ala- 1 . Tlicre are only two descriptions of persons recognized 
' as slaves under the Moharnmadan Law. First, infidels 
made captive during war ; and secondly, their descendants. 
These persons are subjects of inheritance, and of all kinds 
of contracts, in the same manner as other property. 

Blaveiyonfciro 2 . The general state of bondage is subdivided into two 
Dr qualified, slavery may be either entire or qualified 'accord- 

ing to circumstances. 

Of qualified 3 . Qualified slaves are of three descriptions : the Makdtlb ; 
alaves. Mddahhir, and the Um-i-walad, 


Of a iUftA/taetZ) 4 . A Mul'dtih slave is ho between whom and’his master 
alavo. there may have been an agreement for his ransom, on the 

condition of his paying a certain siiin of money, either 
immediately, or at some future time, or by instalments. 

Rules relative 5 . If hc fulfil the condition, he will become free; other- 

30 . • 

wise he will revert to his former unqualified state of 
bondage. In the meantime his master parts with the pos- 
session of, but not with the property in him. He is not, 
however, in the interval a fit subject of sale, gift, pledge, or 
l\ire. 

Dfa Afjidab. 6 , A M'ddahhir slave is he to whom his master has pro- 
^ Biavo. noised post-obit emancipation ; such promise, however, may 
be made absolutely,^ or with limitation ; in other words, the 
freedom of the slave may be made to depend generally 
on the death of his master, whenever that event may 
happen : or it may be made conditionally, to depend on the 
occurrence of the event within a specified period. 


3f a Afitdab- 
^ Biavo. 
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7. This description of slave is not a fit subject of sale Rnlca rolativ 
or gift, but labour may bo exacted from him and he may 

be let out to hire, aud in the case of a female she may be 
given in marriage. Where the promise was made abso- 
lutely, the slave becomes free on the death of the master, 
whenever that event may happen ; and, where made condi- 
tionally, if his death occurred within the period specified. 

8. The general law of legacies and debts is applicable Excoiitiona t 
to this description of slaves, they being considered as much ncmi 

the right of heirs as any other description of property : con- 
sequently they can only be emancipated to the extent of 
ono-third of the value of their persons, where the master 
leaves no other property ; and they must perform emanci- 
patory labour for the benefit of the heirs to the extent of the 
other two-thirds; and where tlie master dies insolvent, they 
do not become free until, for the benefit of the deceased's 
creditors, they have earned by their labour property to the 
full amount of their value. 

9. An Um-i-imJiul is a female slave who has borne a nti TJm-u 
child or children to her master. 

10. The law is the same regarding this description of relativ 
slave as regarding the Muthibhiv, with this difforenco in her 

favour, that she is emancipated unconditionally on the death 
of her master ; whether ho may or may not have left other 
assets, or whether he may have died in a state of iiisolvotmy 
or othorwiKse. But it should be observed that the parentage 
of such slave is not established in her master unless he 
acknowledge the first born. 

11. Slaves labour under almost every species of incapacity. Disqnali- 
They cannot marry without the consent of their masters, 

Their evidence is not admissible, nor their acknowledgments 
(unless they are licensed) in matters relative to property. 

They are not generally eligible to fill any civil office in the 



MOBAMMADAK LAW. CHAPTKB IX. 


State, nor can they be executors, sureties, or guardians (un> 
less to the minor children of their masters by special ap* 
pointmeut) ; nor are they competent to make a gift or sale, 
nor to inherit or bequeath property. 

Indalganoos ^ some counterpoise to these disqualifications, 

***“**^' they are exempted from many obligations of freedom. They 
are not liable to be sued except in the presence of their 
masters ; they are not subject to the payment of taxes, and 
they cannot be imprisoned for debt. In criminal matters 
the indulgences extended to them are more numerous. 

I OfiicenBed -^”7 description of slave, however, may be licensed, 

t Blares. either for a particular purpose or generally for commercial 
transactions ; in which case they are allowed to act to the 

•< extent of their license. 

t, 

t Buies relative 14. Masters may compel their slaves to marry. ITnquali- 
slaves may be sold to make good their wives’ dower 
j and maintenance, and qualified slaves may be compelled to 

labour for the same purposes. A man cannot marry a 
female slave so long as he has a free wife ; nor can he under 
any circumstances marry his own slave girl, nor can a slave 
i marry his mistress. 

^ Slavery of ra. 15. Persons who stand reciprocally related within the pro* 
prdhi- jjjbited degrees cannot be the slaves of each other. 


-OftheisBoeof 10, Where issue has been begotten between the male 
slave of one person and the female slave of another, the 
f maxim of partus sequitwr venirem applies, and the former 

K has no legal claim to the children so begotten. 


|<)Baition OB to 
^MnKm'BBell. 

lietOBlavny. 


17. It is a question how far the sale of a man’s own 
person is lawful when reduced to extreme necessity. It is 
declared justifiable in the Mohit-'A-BaraMsi, a work of un* 


exceptionable authority. But while deference is paid to 
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that authority, by admitting the validity of the sale, it is 
nevertheless universally contended that it should be can- 
celled on the application of the slave, and that he should be 
compelled by his labour to refund the value of what he 
had received from his purchaser. 

18. It is admitted however by all authorities that a person of servitude, 
may hire himself for any time, even though it amount to 
servitude for life ; but minora so hired may annul the con- 
tract on attaining majority. 
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CHAPTER X. 

OF ENDOWMENTS. 

1. An endowment signifies the appropriation of property 
to the service of God; when the right of the appropriator 
becomes divested, and the profits of the property so appro- 
priated are devoted to the benefit of mankind, 

2. An endowment is not a fit subject of sale, gift, or in- 
heritance ; and if the appropriation is made in extremis, it 
takes effect only to the extent of a third of the property of 
the appropriator. Undefined property is a fit subject of en- 
dowment. 

3. Endowed property may be sold by judicial authority, 
when the sale may be absolutely necessary to defray the ex- 
pense of repairing its edifices or other indispensible purposes, 
and where the object cannot be attained by farming or other 
temporary expedient. 

4. In case of the grant of an endowment to an individual 
with reversion to the poor, it is not necessary that the gran- 
tees specified shall be in existence at the time* For instance, 
if the grant be made in the name of the children of A with 
reversion to the poor, and A should prove to have no children, 
the grant would nevertheless be valid, and the profits of the 
endowment will be distributed among the poor. 

5. The ruling power cannot remove the superintendent of 
an endowment appointed by the appropriator, unless on proof 
of misconduct; nor can the appropriator himself remove such 
person, unless the liberty of doing so may have been spe- 
cially reserved to him at the time of his making the appro- 
priation. 
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6 . Where the appropriator of an endowment may not have 9^ auooei 
made any express provision as to who shall succeed to the 

office of superintendent on the death of the person nomi- 
nated by himself^ and he may not have left an executor, such 
superintendent may, on liis deatlibed, appoint his own suc- 
cessor, subject to the confirmation of the ruling power. 

7. The specific property endowed cannot be exchanged for Rules rolativ 
other property, unless a stipulation to this effect may have mont 
been made by the appropriator, or unless circumstances 

should render it impracticable to retain possession of the 
particular property, or unless manifest advantage be deriva- 
ble from the exchange ; nor should endowed lands be farmed 
out on terms inferior to their value, nor for a longer period 
than three years, except when circumstances render such 
measure absolutely necessary to the preservation of the 
endowment, 

8. The injunctions of the appropriator should be observed Cases in 
except in the following cases: If he stipulate that the super- found! 
iutendent shall not be removed by the ruling authorities, 

such person is nevertheless removeable by them on proof of 
misconduct. If he stipulate that the appropriated lands 
shall not be let out to farm for a longer period than one 
year, and it be difficult to obtain a tenant for so short a 
period, or, by making a longer lease, it be better calculated 
to promote the interests of the establishment, the ruling 
authorities are at liberty to act without the consent of the 
superintendent. If -he stipulate that the excess of the pro- 
fits be distributed among persons who beg for it in the 
mosque, it may nevertheless be distributed in other places 
and among the necessitous, though not beggars. If he sti- 
pulate that daily rations of food be served out to the neces- 
sitous, the allowance may nevertheless be made in money. 

The ruling authorities have power to increase the salaries 
of the officers attached to the endowment, when they appear 



68 


MO WAMMAn AW LAW. CUAPTEB X. 


deserving of it, and the endowed property may be ex- 
changed, when it may seem advantageous, by order of such 
authorities; even though the appropriator may have ex- 
pressly stipulated against an exchange. 

Case of two Where an appropriator appoints two persons joint 

wporintend- euperintendents, it is not competent to either of them to act 
separately ; but where he himself retains a moiety of the 
superintendence^ associating another individual, he (the 
appropriator) is at liberty to act singly and of his own 
authority in bis self-created capacity of joint superintendent. 


Benenl role 
br poblio and 
^▼ate on- 
lowmeata. 


10. Where an appropriation has been made by the ruling 
power, from the funds of the public treasury, for public pur- 
poses, without any specific nomination, the superintendence 
should be entrusted to some person most deserving in point 
of learning; but in private appropriations, with the excep- 
tions above mentioned, the injunctions of the founder should 
fulfilled. 



CHAPTER XI. 

OF DEBTS AND SECURITIES. 

1 . Heirs are answerable for the debts of their ancestors^ Roaponsibility 
as far as there are assets. 

2 . The payment of debts ackoowledofcd on a deathbed 

' . ^ knowledgod 

must be postponed until after the liquidation of those con- on adeathbod. 
tracted in health, unless it be notorious that the former 
were bond fide contracted ; and a deathbed acknowledg- 
ment of a debt in favour of an heir is entirely null and void, 
unless the other heirs admit that it is due. 

3 . If two persons jointly contract a debt, and one of them Caso of two 

.,1-111 -1 1 r • persons joint- 

die, the survivor will be held responsible for a moiety only jy contracting 

of the debt ; unless there was an express stipulation that each 
should be liable for the whole amount : for the law presumes 
that each were equal participators in the profits of the loan, 
and that one should not be responsible for the share of ad- 
vantage acquired by the other, 

4 . So also where two persons are joint sureties for the And being 
payment of a debt, if one of them die, the survivor will not^^^*^^ sareties. 
be considered as surety for the whole, and that the one 

should be surety for other. 

5 . It is different where two partners are engaged in traffic, certain 

, . ° ® cases partners 

contributing the same amount in capital, and being equal in are jointly and 

all respects, in which case the one partner is responsible for pou*s^bS 

all acts done and for all debts contracted by the other. But 

this is not the case with regard to other partnerships, in 

which case a creditor of the concern cannot claim the whole 

debt from any one of the partners severally, but must either 

come upon the whole collectively, or if he prefer bis claim 

against any one individual partner, it must be only to the 

extent of his share. 
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MOHAMMADAN LAW. CHAPTER XI. 

6. Necessary debts contracted by a guardian on account 
of his ward must be discharged by the latter on his coming 
of age. 

7. A general inhibition cannot be laid on a debtor to ex- 
clude him entirely from the management of his own affairs ; 
but be may be restrained from entering into such contracts 
as are manifestly injurious to bis creditor. 

8. If a debtor, on being sued, acknowledge the debt, be 
must not be immediately imprisoned ; but if be deny, and it 
be established by evidence, be should be committed forth- 
with to jail. 

9. If, after judgment, there should be any procrastination 
on the part of a debtor who has been suffered to go at large, 
and he may have received a valuable consideration for the 
debt, or if it be a debt on beneficial contract, he should be 
committed to jail, notwithstanding he plead poverty. 

10. But if the debt had been coutmeted gratuitously, and 
without any valuable consideration having been received (as 
in the case of a debt contracted by a surety on account of 
his principal), the debtor should not be imprisoned unless 
the creditor can establish his solvency. 

11. It is left discretionary with the judicial authorities to 
determine the period of imprisonment in cases of apparent 
insolvency. 

12. But the liberation of a debtor does not exempt him 
from all future pursuit by his creditors. They may cause 
his arrest at a subsequent period, on proof of his ability to 
discharge the debt. 

13. In the attachment and sale of property belonging to 
a debtor, great caution is prescribed. In the first place, his 
money should be applied to the liquidation of his debt ; 
next, bis personal effects ; and, last of all, his houses and 
lands. 
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14. There is no distinction between mortgages of lauds 
and pledges of goods. 

15. Hypothecation is unknown to the Mohammadan Law, 
and seizin is a requisite condition of mortgage. 

16. The creditor is not at liberty to alienate and sell the 
mortgage or pledge at any time, unless there was an express 
agreement to that effect between him and the debtor, as the 
property mortgaged is presumed to be equivalent to the 
debt, and as the debt cannot receive any accession, interest 
being prohibited. 

17. It is a general rule that the pawnee is chargeable 
with the expense of providing for the custody, and the 
pawner with the expense of providing for the support of 
the thing pledged ; for instance, in the case of a pledge of 
a horse, it is necessary that the pawner should provide his 
food, and the pawnee his stable. 

18. Where property may have been pawned or mortgaged 
in satisfaction of a debt, it is not lawful for the pawnee or 
mortgagee to use it without the consent of the pawner or 
mortgager, and if he do so, he is responsible for the whole 
value. 


Of mortgages 
and pledges. 


Of hypothe- 
cation. 


Of mortgages. 


Obligations of 
mortgagers 
and mort- 
gagee. 


Mortgagee 
cannot use the 
pledge. 


19. Where such property, being equivalent to the debt, Mortga,^ de- 
may have been destroyed otherwise than by the act of the m^ga^’a * 
pawnee or mortgagee, the debt is extinguished ; where it ***“***• 
exceeds the debt, the pawnee or mortgagee is not responsible 
for the excess, but where it falls short of the debt, the defi- 


ciency must be made up by the pawner or mortgager ; but 
if the property were wilfully destroyed by the act of the 
pawnee or mortgagee, he will be responsible for any excess 
of its value beyond the amount of the debt. 

20. If a person die, leaving many creditors, and he may Privilege of a 
have pawned or mortgaged some property to one of them, 
such creditor is at liberty to satisfy his own debt out of the 
property of the deceased debtor, which is in his own posses* 
sioQ, to the exclusion of all the other creditors. 



CHAPTER XII. 

OF CLAIMS AND JUDICIAL MATTERS. 

No limitation. 1 . There is no rule of limitation to bar a claim of right 
according to the Mohainmadan Law.* * * 

Parole and 2. A claim founded on a verbal engagement is of equal 
invalid ****™*^^ weight with a claim founded on a written engagement. 

Of 3. Informality in a deed does not vitiate a contract found* 

ed thereon, provided the intention of the contracting parties 
can otherwise be clearly ascertained. 

Of priority. 4. The geneial rule with respect to all claims is that 
priority in point of time confers superiority of right. 

Conflicting 5. Where the priority of either cannot be ascertained, a 
ch^andpft! founded on purchase is entitled to the preference over 
a claim founded on gift. 

OontractB go- 6. Contracts are not dissolved generally by the death of 
one of the contracting parties, but they devolve on the re- 
presentatives as far as there are assets ; unless the subject 
■pirmyHrtna of tbc coutract be of a personal nature, such for instance, as 
in the case of a lease, if either the landlord or the farmer 
die, the contract ceases on the occurrence of that event. 

7. So also in the case of partnership and joint concerns of 
*”****'“' any description, where the surviving partners are not bound 
; . to continue in business with the heirs of the deceased part- 

ner, and vice vered : and the obligation is extinguished, as 
well by civil as by natural death. 

; Of witnwwa. 8. Oaths are not administered to witnesses. 


* In the B(ii,hit*i6,~rwyik an opinion is cited from the Mabsdt, to the effect 

that if a person canselessly neglect to advance his claim for a period of 

thirty-three yearsi it shall not be cognizable in a court of jnstioe ; but this 

opinion is advei;^ to the received legal doctrine. 
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9. In civil claims the evidence of two men, or one man and Theirnnmber. 
two women, is generally requisite, 

10. Slaves, minors, and persons convicted of slander, arc Incompctont 

• WitiXlOBSOfl 

not competent witnesses. 

11. The evidence of a father or grandfather, in favour of inadmissible 
his son or his grandson, and vice versd ; of a husband in 

favour of his wife, and vice versd, and of a servant in favour 
of his master, and vice versd, is not admissible. 

12. Nor is the evidence of a partner admissible in matters Of the same, 
affecting the joint concern. 

13. In matters which fall peculiarly within the province of Female evi. 

women, female evidence is admissible, uncorroborated by ' 

male testimony. 

14. Hearsay evidence is admissible to establish birth. And hearsay 

■ 0vid6xiO0 

death, marriage, cohabitation, and the appointment of a Kazi ; 
as the eye-witnesses to such transactions are frequently not 
forthcoming. 

15. No respect is paid to any superiority in the number of Snperflaoa. 
witnesses above the prescribed number adduced in support 

of a claim. 

16. The evidence of witnesses which tends to establish the 
plaintiff’s claim to any thing not contained in his own state- 
ment, must be rejected ; for instance, if any of bis witnesses 
depose to a larger sum being due to him than that claimed 
by himself, 

17. The evidence of witnesses which tends to establish the 
plaintiff’s claim on a ground different from that alleged by 
himself, must be rejected ; for instance, if the plaintiff were 
to claim by purchase, and his witnesses were to depose to bis 
claim being founded on gift. 

18. Where a debt is claimed, and some of the witnesses Where it dif. 
depose to the debt of the whole sum claimed and others to 

a part of it only, the plaintiff is entitled to sneb pari only of 
the sum claimed. 

JO 
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Of the general 
issne. 


19. Where a defendant pleads the general issue, the onus 
probandi rests on the plaintiff. 


Of a apeetal 20. Where a plea contains defensive matter, such as pay- 
plea contain* .... ? ^ . i i i? 

ing defensive ment Or satisfaction, the onus probanm rests on the defen- 

dant ; the rule being the same as in the Civil Law, that in 

every issue the affirmative is to be proved. 


Of the jnno. 21. A defendant may in some cases plead both the general 
issue and a special plea, where they are not inconsistent; 
^general and the onus probandi in such case rests on the plaintiff’, 
where the special plea is not necessary to the defence ; for 
instance, a man sues another for half an estate, alleging that 
he was born in wedlock of the same father and mother as the 
defendant. Here the defendant may deny the allegation 
generally, and at the same time plead that the defendant was 
born of a different family. 

A claim at va- 22. A claim is not admissible which may be repugnant to 
tomeronein-a former claim, both of which cannot stand ; for instance, a 
person in a former suit having denied that a certain indi- 
vidual was his brother, cannot subsequently claim the inheri- 
tance of that person on the plea of such relation. 

23. But if the claim be at variance with a former one, and 
they can both consistently stand, it is admissible ; for in- 
stance, a claim having been advanced to property in virtue 
of purchase, the same property m.ay be claimed by the same 
pesson in virtue of inheritance, but if the claim of inheri- 
tance had been prior, a subsequent claim of purchase is not 
admissible ; as it is manifest that they cannot both consis- . 
tently stand.* 


adioiiBible* 


Unless the 7 
Oftn both con- 
sistently 
stand. 


* At first sight there nught^appear to be a. distinction without a difihrenoe 
in this oase ; but the reason of the rale is that an heir might consistently 
mako a purchase of property which had not dovolrod, but of which he waa 
in expectancy. 9nt it is contrary to all probf),bility that he should have, 
parohased, after the demise of the anoestor, property to which he had re* 
presented himself actually entitled in virtue of inheritance. 
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24. If a man adduce a claim, and have no evidence to sup- 
port it, the general rule is, that the defendant must be put 
to his oath, and if he decline swearing, judgment should be 
given for the plaintiff ; but if he deny on oath, he is absolved 
from the claim. 

25. Where both parties have evidence, that of the plain- 
tiff* is generally entitled to preference. Tims, for instance, 
where the creditor and debtor are at issue as to the amount 
of a debt, and both parties have evidence, that of the former 
is entitled to preference ; but where neither party has evi- 
dence, the assertion on oath of the latter is to be credited. 

26. It is also a general principle that where there is evi- 
dence adduced on both sides, cceteris paribus, the preference 
should be given to the witnesses of the party whose claim is 
greater, or who has the greater interest in the subject-matter. 

Thus, for instance, in* an action arising out of a contract of 

sale, where there is a disagreement about the price between Example, 
the seller and purchaser, both parties having evidence, the 
witnesses who depose to the larger sum being due, that is of 
the plaintiff, are entitled to preference. 

27. And where there is a disagreement, both as to the Case of sale, 
price and goods, both parties having witnesses, the evidence ing at^ssue^ 
adduced by the seller is entitled to preference as far as it pHcoTnd^t*h< 
affects the amount of price, and that of the purchaser as far Eooda, and 

* eaoh having 

as it affects the quality and quantity of the goods. evidence. 

28. If neither party have evidence, they should both be where 

neither has 

put to their oaths, and if both consent to swear, the contract evidence, 
must be dissolved ; but if one decline, and the other swear, 
the decree should be passed in favour of the swearer. 

29. But if the disagreement exist with respect to the con- And where 
ditions only of a sale, such as the period of payment, &c., 

and both parties consent to swear, the assertion on oath of condition of i 
the party against whom the claim is made is entitled to 
preference. 


Rule where 
the plaintiff 
has no evi- 
dence. 


And whore 
both parties 
have evi- 
dence. 

Examples. 


Additional 
rule whore 
both parties 
have evidence 



MOfltAMMADAN LAW. CHAPTER Xri. 


re 


Suit between 30. Where a husband and wife dispute as to the amount 
ir!fe,^or of dowcr, botli parties having evidence, that of the wife 
iweon lessor ^ijust be credited, as it proves most;* so also in a dispute 
between a lessor and lessee, the evidence of each party is 
entitled to preference as far as their individual interests are 
at stake ; the evidence of the lessor being received as to the 
amount of the rent, and that of the lessee as to the dura- 
tion of the term. 


l/laim of pro- 
icrty in de- 
posit or in 
dodge. 


ea^poflrte 

adgment. 


31. Where property is claimed, and the person in whose 
possession it is states that he is merely a depository or a 
pawnee of an absent proprietor, and adduces evidence in 
support of his assertion, tlie claim must be dismissed ; but 
the claim should be rejected in limine where the claimant 
admits his title to have been derived from such absentee pro- 
prietor. 

32. Judgment cannot be passed cx-parte, the reason given 
being, that decisions must be founded either on the defen- 
dant's confession, or (notwithstanding his denial) on proof by 
witnesses; and where he is absent, it cannot be said whether 
he would have denied or admitted the claim. 


»f arbitra. 33, When cases are referred to arbitration, it is requisite 
that the decision of the arbitrators should be unanimous. 


* But there is an exception to this general rale. If the proper dower of 
the wife, that is to say the average rate of dower paid to her paternal 
female relations, exceed the amount claimed by her, the evidence adduced 
by the husband is entitled to preference, because that goes to prove some 
remission on her part. See Hedaya, vol. i., p. 154. 



STATUTES RELATING TO MOHAM- 
MADAN LAW. 


21 GEO. III., c. 70, s. 17. 

XVII. Provided always, and be it enacted, that the How the Su- 
Supreme Court of Judicature at Fort William in Bengal SmU deter^*^ 
shall have full power and authority to hear and determine, 
in such manner as is provided for that purpose in the said homedan aud 
Charter or Letters Patent, all and all manner of actions and tints of Cal- 
suits agaiust all and singular the inhabitants of the said 
City of Calcutta, provided that their inheritance and succes* 
si on to lands, rents, and goods, and all matters of contract 
and dealing between party and party, shall be determined, 
in tlie case of Mahomedans, by the laws and usages of Maho- 
medans, and in the case of Qentusby the laws and usages of 
Gentus ; and where only one of the parties shall be a Maho* 
medan or Gentu, by the laws and usages of the defendant. 


37 G.EO. III., c. 142, s. 13. 

XIII, And be it further enacted, that the said Court, so 
to be erected as aforesaid, shall have full power to hear and 
determine all suits and actions that may be brought against 
the inhabitants of Madras and Bombay respectively, in the 
manner that shall be provided by the said Charter; yet, 
nevertheless, their inheritance and succession to lands, rents, 
and goods, and all matters of contract and dealing between 
party and party, shall be determined, in the case of Maho- 
medans, by the laws and usages of the Mahomedans, and 
where the parties are Gentus, by the laws and usages of the 
Gentus or by such laws and usages as the same would have 
been determined by if the suit had been brought, and the action 


Courts may 
determine 
suits against 
the inhabi- 
tants aooord* 
ing to the 
Charter, but. 
their inherit , 
tanoe of 
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commenced in a native Court : and where one of the parties 
shall be a Mahomedan or Gentu, by the laws and usages of 
the defendant ; and in all suits so to be determined by the 
laws and usages of the natives, the said Court shall make 
such rules and orders for the conduct of the same, and frame 
such process for the execution of their judgments, sentences, 
or decrees, as shall be most consonant to the religions and 
manners of the said natives, and to the said laws and usages 
respectively, and the easy attainment of the ends of justice ; 
and such means shall be adopted for compelling ^the appear- 
ance of witnesses, and taking their examination, as shall be 
consistent with the said laws and usages, so that the said 
suits shall be conducted with as much ease, and at as little 
expense, as is consistent with the attainment of substantial 
justice. 



REGULATIONS RELATING TO 
MOHAMMADAN LAW. 


BEGULATION V. OP 1799. 

Passed on the 3bd op May 1799. 

A Regulation to limit tlte interference of the Zillak Cowrts 
of Diwd/ni AddUat in the Execution of WiUa, and ad- 
minietration to tlte Estates of peraoTis dying IntestcUe, 

I. Doubts having been entertained to what extent and in Preamble, 
what manner the Judges of the Zillah Courts of DiwSni 
Adalat in the Provinces of Bengal, Bahar, Orissa, and 6enares> 

are authorized to interfere in cases wherein the inhabitants 
of the above provinces may have left wills at their decease, 
and appointed executors to carry the same into effect, or may 
have died intestate, leaving an estate real or personal — with 
a view to remove all doubts on the authority of the Zillah 
Courts in such cases, and to apply thereto, as far as possible, 
the principle that in suits regarding succession and inheri* 
tance the Mahomadan laws with respect to Mabomadans and 
the Hindu laws with regard to Hindus be the general rules 
for the guidance of the Judges, the Vice-President in Coun- 
cil has passed the following Regulation, to be considered in 
force from the period of its promulgation in the above pro- 
vinces respectively. 

II. In all cases of a Hindu, Mussalman, or other person uiecntow to 
subject to the jurisdiction of the Zillah Courts having at his 

death left a will and appointed an executor or executors to and otheni 
carry the same into effect, and in which the heir to the de- 
ceased may not be a disqualified landholder subject to the 
superintendence of the Court of Wards under any Regula- obarge ti 
tion relative to the jurisdiction of the Court of Wards, the d^ w am d , an 
executors so appointed are to take charge of the estate of the 
deceased, and proceed in the execution of tibeir trust accord- tnut, 
ing to the will of the deceased and the laws and usages of the ^pUmtkn’i 
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the Judge, or country, without any application to the Judge of the Diwani 
fevea^e^nt?^ or any other oflScer of Government for his sanction ; 


OonrtB of 
Justice prohi- 
bited to in- 
tCrferein such 
oesea except 
on a regular 
complaint. 


and the Courts of Justice are prohibited to interfere in such 
cases except on a regular complaint against the executors 
for a breach of trust or otherwise, when they are to take 
cognizance of such complaint in common with all others of a 
civil nature. 


[This section, so far as it relates to the executors of persons, who are 
not Mahomadans, but are subject to the jurisdiction of a District Court 
in the territories subject to the Lieutenant-Governor of Bengal, was 
repealed by section 4, Act XXI. of 1870.] 


Heirs of per- Jq ^ase of a Hindu, Mussulman, or other person sub- 

Bons dying in- • , . 

testftte, en- ject to the jurisdiction of the Zillah Courts dying intestate, 

^d^tothe**' leaving a son or other heir who by the laws of the coun- 


whole estate 
and not Bub- 
jeot to the 
Court of 
Wards, or 
their guar- 
dians not re- 
quired to 
apply to 
Courts of 


try may be entitled to succeed to the whole estate of the 
deceased, such heir, if of age and competent to take the 
possession and management of the estate, or, if under age or 
incompetent and not under the superintendence of the Court 
of Wards, his guardian or nearest of kin, who by special 
appointment or by the law and usage of the country may be 


Justice for authorized to act for him, is not required to apply to the 

permission to . . . 

take posses- Courts of Justice for permission to take possession of the 

Mtatef M far estate of the deceased, as far as the same can be done with- 

asOTu^doue^ut violence, and the Courts of Justice are restricted from 
witnout vio- 
lence. interference in such cases except a regular complaint be pre- 

^ ferred, when they are to proceed thereupon according to the 


general Regulations. 

wkhont a re- [So macli of ss. 2 and 3 as restricts the interference of the Civil Courts 
gular com- cases of inheritance by minors was repealed by s. 1, Act XL. of 1658. 

plaint. Q. 


Kim heirs 
pan one to 
Restate of 
^intestate 
as^apjpoint 


IV. If there be more heirs than one to the estate of a 
person dying intestajte, and they can agree among themselves 
in the appointment of a common manager, they are at 
liberty to take possession, and the Courts of Justice are 


restricted from interference without a regular complaint, as 
item in the case of a single heir ; but, if the right of succession 
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to the estate be disputed between several claimants one or ease of a 

more of whom may have taken possession, the Judge, on a But'^^tha 

regular suit being preferred by the party out of possession, 

sliall take good and sufficient security from the party or disputed, the 

parties in possession for his or their compliance with the sidt 

judgment that may be passed in the suit: or, in default *? 

, , .... , . rity from the 

of such security being given within a reasonable period, party in poa- 
may give possession, until the suit may be determined, to ““defenh of , 


the other claimant or claimants who may bo able to give seonrity, 
.... . , '““■y P“* 

such security — declaring at the same time that such posses- other oiaim- 

sion is not in any degree to affect the right of property at issue fn pow^ion! 


between the parties, but to be considered merely as an admi- posaes. 
. . ^ ^ ^ 8ion not to 

nistratioii to the estate for the benefit of the heirs who may affoot the 
on investigation be found entitled to succeed thereto. p^y.**^ ^ 


y. In the event of none of the claimants to the estate of lu what caiw 

a person dying intestate being able to give the security 

required by the preceding section, and in all cases wherein 

there may be no person authorized and willing to take manage- 

iiTt inent of the 

charge of the landed estate of a person deceased, the Judge estate of an 
within whose jurisdiction such estate may be situated (or in '“*®®*®'*** 
which the deceased may have resided, or the principal part 
of the estate may lie in the event of its being situated within 
two or more jurisdictions) is authorized to appoint an 
administrator for the due care and management of such 
estate, until, in the former case, the suit depending between And when 
the several claimants shall have been determined, or, in the 
latter case, until the legal heir to the estate or other person <»“«• 
entitled to receive charge thereof as executor, administrator, 
or otherwise, shall attend and claim the same ; when, if the 
Judge be satisfied that the claim is well-founded, or if the same 
be established after any enquiry that may appear necessary, 
the administrator appointed by the Court shall deliver over 
the estate to him with a full and just account of all receipts 
and disbursements during the period of his administration. 
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Socuritytoba VI. In all instances of an administrator being appointed 

under this Begulation, he is, previous to entering upon the 

torsappoint. execution of his office, to give good security for the faithful 
Bd undor tbis 

Eegnlatiofi; discharge of his trust in a sum proportionate to the extent 
^nieMheir thereof; and the Judge appointing him is authorized to fix 

allowance is him (subiect to the approbation of the Court of S^dr 
bo be fixed. \ J rr 

Dlwdui Adalat to whom a report is to be made m such in- 
stances) au adequate personal allowance to be paid out of the 
proceeds of the estate, and to be a percentage thereupon 
after deducting the expenses of management. 

[Sft. 5 and 6 have been amended by Reg. V. of 1827, which provides 
that the Civil Court shall issue a precept to the Collector, directing him 
to attach the estate and appoint a person for the proper care and manage- 
ment thereof, &c.] 

udgeshow VII. The Judges of the Zillah Courts, on receiving infor- 

Lero^por^ that any person within their respective jurisdictions 

008 dying has died intestate leaving personal property, and that there 
ttteatateleav- , ^ ^ i i 

ng personal is no claimant to such property, are to adopt such measures 
id^STthero necessary for the temporary care of the property, and 

l^ant ° to issue an advertisement i n the current languages of the coun- 
try, requiring the heir of the deceased or any person entitled 
to receive charge of his effects to attend for this purpose — 
such advertisement to be published on the spot where the 
property was found, at the Diw^ni Addlat kachahri of the 
Zillah, and, if ascertainable, at the dwelling-place of the 
deceased, or, if the deceased were a European, in the Cal- 
cutta Gazette — after which, should any person attend and 
satisfy the Judge of his title to the property, or to receive 
charge thereof as executor, administrator, or otherwise, the 
same is to be delivered up to him on repayment of any 
necessary expense incurred in the care of it. Should no 
claim be preferred Within the twelve months next ensuing, 
an inveptory of the property and report of the circumstances 
of the case is to be transmitted to the Governor-General in 
Council for his orders. 
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[See Acts XIX. of 1841, XXVIT. of 1860, X. of 1865, and XXT. of 
1870. • 

This section was modified by s. 6, Reg. XV. of 1806, which, referring 
to the 39th and 40th Geo. III., cap. 79, s. 21 (which enacted that, when 
a British subject died intestate, and neither a creditor nor next of kin 
applied for letters of administration, the Register of the Supreme Court 
should administer to the estate of the deceased), directed Zillah Judges, 
whenever a British European subject died within the limits of tlieir 
jurisdictions, and no will was to bo found among the effects of the 
deceased, to report the circumstance without delay to the Register of 
the Supreme Court, retaining the property in their charge until letters 
of administration were obtained by the Register or some other person, 
when the ])roporty was to bo delivered over to the person obtaining such 
letters, or, if a will were found subsequently, to the person obtaining 
probate of the will. 

The law continued in this state up to 1855, when s. 6, Reg. XV. of 
1806, was repealed by a. 53 of the Administrator-General's Act, VIII. 
of 1855. S. 54 of this Act, however, retained the modification of ISfMJ, 
though making no specific mention of s. 7, Reg. V. of 1799. The very 
language of the old Regulation was used with one alteration merely, viz, 
that the Zillah Judge was now to rep«)rt to the Administrator-Ge- 
neral, instead of to the Register of the Supreme Court. In 1865 the 
Indian Succession Act was passed, applicable to all Europeans. Under 
this Act District Judges in the Mofussil were first vested with the power 
of granting probate and letters of administration. For this and other 
reasons it became necessary to amend the law relating to the office of 
the Administrator-General, and Act XXIV. of 1867 was passed for this 
purpose. S. 61 of this Act contained amended provisions corresponding 
to those of s. 54 of Act VIII. of 1855, which was repealed. These pro- 
visions were wider than those of the former Act and Uegnlation, for they 
related to all persons other than Hindus, Mahomadans, or Budhists, or 
persons exempted under s. 332 of the Indian Succession Aot. Act XXIV. 
of 1867 was repealed by the Consolidating and Amending Act, II. of 
1874, section 64 of which re-enacted the same provisions, which are as 
follows : — When any person other than a member of the above classes 
dies, leaving assets within the limits of the jurisdiction of a District 
Judge, it is the Judge’s duty to report the circumstance without delay 
to the Administrator- General, retaining the property under his charge, or 
appointing an officer under the provisions of s. 239 of the Succession 
Act to take and keep possession of the same, until the Administrator- 
General shall have obtained letters of administration, or until some other 
person shall have obtained such letters or a certificate from the Adminis- 
trator-General, when the Judge must deliver over the property to the 
person obtaining such letters of administration or certincate, or, in the 
event of a will being discovered, to the person who may obtain probate 
of the will.] 


VIIL Nothing in this Regulation is to be understood to Nothing in 
limit or alter the jurisdiction of the Court of Wards in the tion to Umlt, 


appointment of managers or guardians for disqualified land- 
holders, or in any case wherein a special power may be Court of 
vested in the Court of Wards. " Wards. 
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REGULATION 2^. OF 1793. 

Passed on the 1st of May 1793. 

A Regulation for removing certain restrictions to the 
operation of the Hindu and Mahomadan Laivs with 
regard to the Inheritance of Landed Property subject 
to the Payment of Revenue to Government, 

A custom, originating in considerations of financial con- 
venience, was established in these Provinces under the native 
administrations, according to which some oi the most exten- 
sive zeminddris are not liable to division. Upon the death 
of the proprietor of one of these estates, it devolves entire to 
the eldest son or next heir of the deceased to the exclusion 
of all other sons or relations. This custom is repugnant 
both to the Hindu and Mahomadan laws, which annex to 
primogeniture no exclusive right of succession to landed 
property, and consequently subversive of the rights of those 
individuals, who would be entitled to a share of the estates 
in question, were the established laws of inheritance allowed 
to operate with regard to them as well as all other estates. 
It likewise tends to prevent the general improvement of the 
country, from the proprietors of these large estates not 
having the means, or being unable to bestow the attention 
requisite for bringing into cultivation the extensive tracts of 
waste land comprised in them. For the above reasons, and 
ae the limitation of the public demand upon the estates of 
individuals as they now exist, and the rules prescribed for 
apportioning the amount of it on the several shares of any 
estates, which may be divided, obviate the objections and. 
i|3tconV6nienc68 that might have arisen from such divisions 
Wh^n the public demand was liable to annual or frequent 
variation, the Govemor«-Q 6 neral in Council has enacted the 
following rules. 

' fffae etuMii bore oUu^ed to was oonoerned with extensive semindaris 
< <nr priiprinolliaoSi not with Dans Mitter v. Sarish 

S &v. IfiE] 
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II. If any zemindir, independent talukddr, or other actual 
proprietor of laud, shall die without a will, or without hav- soend accord- 
ing declared by a' writing, or verbally, to whom and in what 


manner his or her landed property is to devolve after his or Hindu law, 
her derniflo, and shall leave two or more heirs, who, by the last proprie- 
Mahomadan or Hindu law (according as the parties may 
be of the former or latter persuasion), may be respectively 
entitled to succeed to a portion of the landed property of ^auctioned by 
the deceased, such persona shall succeed to the shares to * , . 

which they may be so entitled. 


HI. If any zemindar, independent talukdar, or other actual 
proprietor of land, shall die without a will, or without having 
declared by a writing, or verbally, to whom and in what 
manner his or her landed property is to devolve after his or 
her demise, and shall leave two or more heirs, who, by the 
Mahonfia<lan or Hindu law (according as the parties may be 
of the former or latter persuasion), shall be respectively en- 
titled to succeed to a portion of the lauded property of the 
deceased under the rule contained in that section, such 


Two or mord , 
pei'Bons sue- ^ 
ceediug to an ^ 
oatafce, to be 
at liberty to , 
hold it as a 
joiut undivL 
ded estate $ 
ouo or more * , f 
or all of thi *' 
sharers allow^' 
ed to hare so- , 
parate posseS- ^ 
sion of his 
their shares ; 'i 


persons shall be at liberty, if they shall so doing, to " 

hold the property as a joint undivided estate. If one orpe™ttedto > 
^ , . hold their 

more or all of the sharers shall be desirous of having separate slmtes as a 


possession of their respective shares, a division of the i 

shall be made in the manner directed in Regulation XXV., • 


1793, and such sharer or sharers shall have the separate 
possession of such share or shares accordingly. If there shall 
be three or more shareis, and any two or more of them shall 
be desirous of holding their shares as a joint undivided 
estate, they shall be permitted to keep their shares united 
accordingly. 


IV. If any one or more of such sharers shall apply to have 
the separate possession of his or their share or shares, the sbwes held 
proportion of the public jam& charged upon the whole estate, 


12 
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Shares held 
separate 
how to be 
fsgessed. 


which is to be assessed upon such share or shares, is to be 
adjusted according to the rules prescribed in section 10, 
Regulation I., 1793. If the estate is held khas or let in 
farm, the provisions contained in section 11, Regulation T., 
1793, regarding estates so circumstanced, which may be 
divided, will be applicable to it. 


This Regnla- V. Nothing contained in this Regulation is to be con- 
prevent per- strued to . . • . . 

VI. . . prohibit any actual proprietor of land beqtieath- 

propert 7 iii jng or transferring by will, or by a declaration iu writing, 
the manner ° 

and to whom or verbally, either prior or subsequent to the 1st July 1794, 

Sink™roper, ^is or her landed estate entire to his or her eldest son or 

provided the other son or heir in exclusion of all other smjs 

transfer bo not 

repugnant to or heirs, or to any person or persons, or to two or more of 
^^hSho^a. bis or her heirs in exclusion of all other persons or heirs, in 
^Eeguk proportions and to be held in the manner which such 
fcions of the proprietor may think proper, provided that the bequest or 
^neraUn transfer be not repugnant to any Regulations that have been 
Oounoil. Qj. passed by the Governor-General in Council, nor 

contrary to the Hindu or Mahomadan law ; and that the 
bequest or transfer, whether made by a will or other writing 
or verbally, be authenticated by, or made before, such wit- 
nesses, and in such manner, as those laws and Regulations 
respectively do or may require. 


[A was the owner of a large zemindari, which had been in his family 
many generations before the East India Company acquired the Diwani, and 
was during that period an impartible R6j descending on the death of 
each successive Rajah to hie eldest male heir according to the rule of 
primogeniture, such heir taking the whole, subject to the obligation of 
making allowances for maintenance to the junior members of the family. 
From 1767 A opposed the Company’s authority. He w^as driven out by 
the Companjy’s troops, and there was a virtual confiscation of his interest 
and that of his descendants in the property, and the assertion of full 
dominion over it on the part of the East India Company. In 1790, 
when the Decennial Settiement was in contemplation or in course of 
being made, the Government of Lord Cornwallis granted the property to 
B, a minor and the mndson of As cousin, whom A had murdered in 
one of hie raids. In 1802, B attained his majority. He wasnotdis- 
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tinguisTiod by any title from other zemindars till 1837, when the title of 
maharajah was first conferred upon liira. B had two sons, who predeceas- 
ed him, each leaving two sons. B’s elder son’s elder son waived nis rights 
in favor of his eldest son C. whom B desired to succeed him, as heir to 
an iuipartihle raj, B died in 1858, having executed a will in favor of C, 
and having made a consignment (taslim) of the raj to him, On B’s death, 
his other three grandsons claimed three-fourths of the property as de- 
scendible ah irUestaf'O in four equal shares to the four grandsons according 
to the ordinary course of Hindu law. The will was upheld both by the 
Calcutta High Court and before the Privy Council. It was, moreover, 
held by their Lordships of the Privy Council that, in the absence of all 
evidence to the contrary, the grant to B was a grant of the old zemindari 
with all its incidents; and that, as no intention was expressed of alter- 
ing its descendible quality, this qualit}' must be regarded as included in 
the grant ; that the selection of a member of the old family, the next 
in succession to the excluded line, though it could not malce ancestral 
what was self-acquired (and the property must be held self-acquired by 
B), was yet strong to show that the intention of Government was to restore 
the zemindari, as it had exisU-d before the confiscation ; and that the 
transaction was not so much the creation of a new tenure as the change 
of the tenant by the exercise of a rU major ; that Regulation XL of 
17^3 could not alter the character of the grant made in 1790, nor could 
it be evidence of the intention of the Government in making a grant 
three years before the Regulation was passed. — Babu Birpertab Sabi v, 
Maharajali Rajender Pertab Sahi, 12 Moo. Id. Ap. 1 ; 9 W. R., Priv. 
Coun. Ap. 15. 

See Reg. X. of 1800jpo5<, and Notes thereto.] 


KEGULATION I. OF 1795. 

Passed on the 27th of March 1795. 

A Regulation fm' fixing in perpetuity the Revenue assess- 
ed on ike Lands in the Province of Benares ; for the 
Tiioi'c general Restwation of the ancient Zeminddrs ; 
and for ^tending to the Province of Benares the 
Rules prescribed in Regulalion XLL, 1793. 

TIT . Fourth.— ‘The succession to zemindiris is to take Rule regwd- 
place according to the established laws, rules, aud customs 
of the country, as provided for in the Regulations passed, or 
which may be enacted, for the Province of Benares. 
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REGULATION XLIV. OF 1795. 
Passed on the 28th of August 1795. 




A Regulation for removing certain restrictions to the ope- 
ration of the Hindu and Mahomadan Laws with re- 
gard to the Inheritance of Landed Property subject to 
the Payment of Revenue to Government in the Pro- 
vince of Benares. 

On grounds similar to those stated in the Preamble to 
Regulation XI„ 1793, for removing certain restrictions to the 
operation of the Hindu and Mahomadan laws with regard to 
the inheritance of landed property subject to the payment of 
revenue to Government in the Provinces of Bengal, Bahar 
and Orissa, the following rules have been enacted for the 
Province of Benares. 

II. After the first day of the Fussily year 1204, if any 
talukddr, zemindar, or other actual proprietor of land, shall 
die without a will, or without having declared by a writing 
SSl^ord- verbally, to whom and in what manner his or her landed 
ang to the property is to devolve after his or her demise, and shall leave 

!Mahomadan . 

or Hindu law, two or more heirs, who by the Mahomadan or Hindu law 
propri^r^'*** as the parties may be of the former or latter per- 

btherwiro ®aasiou) may be respectively entitled to succeed to a portion 
disposed of it of the landed property of the deceased, such persons shall 
IwuioUm^by succeed to the shares to which they may be so entitled, 

those laws. 

fwo or more III, If any talukd^r, zemindar, or other actual proprietor 
to" of land, shall die subsequent to the period specified in sec- 
2 without a will, or without having declared by a writing 
Itold^oB <i or verbally, to wbonj and in what manner his or her landed 
Il^*eitote7 property is to devolve after his or her demise, and shall 
leave two or more heirs, who by the Mahomadan or Hindu 
law (acMiding as the parties may be of the former or the 
latter persuasion) shall be respectively entitled to succeed to 


Freunble. 


After the 
beginning of 
the Fussily 


year i: 
landed 


ir 1204, 




pro- 
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a portion of the lauded property of the deceased under the or one, or 

^ ^ . 1 11 more, or all of 

rule contained in that section, such persons shall be at tho sharers 
liberty, if they shall prefer so doing, to hold the property as a havrseparato 

loint undivided estate. If one, or more, or all of tl^ sharers possession of 

, • i* 1 • Buaros ; 

shall be desirous of having separate possession of their re- 
spective shares, a division of the estate shall be made in the 
manner directed in Regulations XXV., 1793, and XXVI., 

1795, and such sharer or sharers shall have the separate pos- 


session of such share or shares accordingly. If there shall be ortwo or more 
three or more sharers, and any two or more of them shall be permitted to 
desirous of holding their shares as a joint undivided estate, 


they shall be permitted to keep their shares united accord- 
. , dod estate. 

lUfirlv. 


IV. It is to be understood that, if anyone or more of Shares held 
such sharers shall apply to have the separate possession of tobrassesfloJ 
his or their share or shares, the proportion of the public jamd 
charged upon the whole estate, which is to be assessed upon 
such share or shares, is to be adjusted according to the rules 
prescribed in section 7, Regulation XXVII., 1795. 


V. Nothing contained in this Regulation is to be constru- ThisRegnla- 
ed to entitle any person to a share of an estate which may untif 

be now held entire by any individual, or that may devolve tho be^nning 
entire to any individual prior to the beginning of the Fussily year 1204, and 
year 1204 in exclusion of the other heirs of the last pro- operato^rotro- 
prietor under the custom in virtue of which such individual epectively. 
may so hold or succeed to the whole of such estate, and for 
the future abolition of which this Regulation is enacted ; 
but such person or persons are to be considered bound in the 
cases specified in clause tenth, section 35, Regulation XXII., 

1795, by what they had acquiesced in. 


VI. Nor to prohibit any actual proprietor of land be-Nortopre- 
queathing or transferring by will, or by a declaration in tr^sfe^n^ 
writing, or verbally, either prior or subsequent to the Fussily their propwiy 
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year 1204i, his or her landed estate entire, to his or her 
eldest son or next heir or other son or heir in exclusion of all 
other so^or heirs, or to any person or persons or to two or more 
of his oriier heirs in exclusion of all other persons or heirs 
in the proportions and to be held in the manner which such 
proprietor may think proper, provided that the bequest or 
transfer be not repugnant to any Regulations that have been 
or may be passed by the Governor-General in Council, nor 
contrary to the Hindu or Mahomadan law, and that the 
bequest or transfer, whether made by a will or other writing 
or verbally, be authenticated by, or made before, such wit- 
nesses and in such manner as those laws and Regulation re- 
spectively do or may require. 


REGULATION X. OF 1800 . 

Passed on the IItii of December 1800. 

A Regulation for preventing the Division of landed Es- 
tates in the Jangal Mahdls of the Zillah of Midnapur 
and other Districts. 

Preamble. ®y R^^gulation XI., 1793, the estates of proprietors of land 
dying intestate are declared liable to be divided among the 
heirs of the deceased agreeably to the Hindu or Mahomadan 
laws. A custom, however, having been found to prevail in 
the Jangal Mah^Js of Midnap4r and other districts, by which 
the succession to landed estates invariably devolves to a 
single heir without the division of the property, and this 
custom having been long established and being founded in 
certain circumstances of local convenience which still exist 
— the Governor-General in Council has enacted the following 
rule to bo in force in the Provinces of Bengal, Bah&r^ and 
Orissa from tlie date of its promulgation. 
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II. Regulation XI., 1793, shall not be considered to super- RpRnUtion 
sede or affect any established usage which may have obtained to op«rat 0 in 
in the Jangal Mahals of Midnapur and other districts, by 


which the succession to landed estates, the proprietor of Midnapur nnti 
which may die intestate, has hitherto been considered to tricts. 
devolve to a single heir to the exclusion of the other heirs 


of the deceased. In the mahdls in question the local custom 


of the country shall be continued in full force as heretofore, 
and the Courts of Justice be guided by it in the decision of all 


claims which may come before them to the inheritance of 
lauded property situated in those mahdla. 


[See SR. 30 and 37 of Uoj;. XIT, of 1805. 

The construction to he pul upon this Regulation and Reg. XI. of 1793 
read together was discussed in liaja Didar Hoseifiv. Rani ZaJiuranUfia^ 

II. M 00. Ind. Ap. 47(5. Their Lordships of the Privy Council said • 

“It was, however, contended on th (3 part of the appellant, that the Reg. 
of 1703 was repealed with respect to this zemindari hy anotlicr Regula- 
tion (X of 1800) But it is clear to their Lord- 

ships that this latter Regulation did not ay)ply to undivided zetnindaris 
in which a custom might prevail that the inheritance should he indivi- 
sible, but only to the jangal mahals and other entire districts, where local 
custom prevails. The construction contended for, viz. that every indi- 
vidual zemindari, in which the custom had been that it should descend Construction 
entire, was exempted, would repeal the Kegulaliou of 1793 altogether ; of Regs. XI. oi 
whereas it is clear that it was intended to he partially repealed only.” 1793 and X.ol 
In an earlier portion of the same judgment, their Lordships said : — 1800. 

“ Two grounds, therefore, on which the u]»peilani has rested his claim 
having failed, it now becomes necessary to dispose of the third, that 
principally insisted upon in the argument before us, viz. the supposed 
family custom that the zemindari had never been separated, hut devedvod 
entire on every succession, and that such custom was still in force. If 
the existence of the custom in point of fact was the question to he 
determined hy their Lordships, they would have entertained some doubt 
upon it ; for the circumstance that the zemindari had been held entire 
for a very long period would seem to indicate that the ordinary rules of 
suexjossion had not been applied to it, and gives great countenance to the 
supposition that such a custom existed. Bht. supposing that were so, 
their Lordships are clearly of opinion that the family usage cannot 
exempt this zemindari from the operation of the R(‘g. XT. of 1793.” 

This case seems to decide that in the provinces of Bengal, Bahar, and Orissa, 
local custom prevailing in an entire district may, though family usage 
cannot, make a zemindari impartible and descendible to a single heir in 
cases to which Bengal Keg. XI. of 1793 is applicable. In the case of 
the Tirhut Raj* their Lordships said : — “ We apprehend that the prin- 


* Qmesh Dutt 8ing v. Mahtirajcb Moiieshur Sing and others. VJ. Moo. Ind. 
Ap. 187. 



92 


hegulatioKs relating to hohammadan law. 


XI. of 
VId$ has no 
application 
where there 
ie a deed or 
will 


ciple upon which we are about to proceed in this case admits of no doubt 
or question whatever. the general law prevailing^ in this distric,t 
(Tirhut), and indeed generally under the Hindu law, estates are divisible 
amongst the sons when there are more than one son ; they do not 
descend to. the eldest son, hnt are divisible amongst all. With respict 
to a raj, as a principality, the general rule is otherwise, and must he 
so. It is a sovereignty, a principality — a siihordinate sovereignty and 
principality, no doubt, but still a limited sovereignty and principality — 
which, in its very nature, excludes the idea of division in the sense 
in which tliat term is used in the present ca.se. Again, there is no 
doubt that the general law with respect to inheritance, as >vell as wiih 
respect to other inattijrs, may, in the case of great families, where it is 
showm that usage has prevailed for a very long series of years, be con- 
trolled, unless there be positive law to the contrary. Now, it is said in 
this case that there is no positive law which exclndfs the divisibility, 
unless it be clearly proved to be an ancient raj, which it is denied that 
it is. But Reg. XI. of 1793 really has no bearing upon the case, for iho 
Regulation of 1793 is confined to eases in which there is no d(!ed and 
no will executed. While there is a deed, or where there is a will, it 
does noi give a validity to that deed or that will which the de<;d or will 
would not otherwise possess, but leaves it preciscfly where it stood 
before; therefore the Regulation of 1793 and Jteg. X. of 1800 and the 
authorities upon this point, wdiich have b('en referred to, do nt)t appear 
to their Lordships to be at all involved in the considerai ion of the 
present case.** In this case there was a deed of gift by tlie late Raja 
to his eldest son. The decision did not turn on the })oint whether family 
usage can render a zeminddri impartible in cases to which the Regulation 
applies. It was decided merely that a raj, in resj>eci of which there is 
evidence of family usage of injpartibility, is an exception to the general 
rule of Hindu law as to partibility. Wbetber this general proposition 
would be affected by Reg. XI. of 1793 was not a question which arose, 
there being a deed of gift, and the Regulation being therefore inappli- 
cable. Family usage through fouiieen generations was proved, ana the 
custom founded thereon was held to bo a good custom in respect of a 
rij. In the Hunsapur case* f ISahu JBlrpertah SnJd v. Maharajah 
Bajendra Fertab Said, XII. Moo. Ind. Ap. 1, and IX W. R. P. C.\5), 
their Lordships spoke of Reg. XI. of 1793 as “ a general law, which 
confessedly does not affect the descent of large zemindar is held as raj, or 
subject to kulachar or family custom.** It may be observed, however, 
that in this case also there was a deed or will, the validity of which whs 
held to have been proved. In the Shoosung case the H igh Court held 
(II. W. R. Civ. Bui. 80) that the estate in question was not an indivisible 
r4j, and that an alleged family custom of descent to the eldest son to the 
exclusion of the other sons had not been proved. In appeal to the Privy 
Council, the decision on the first point was not seriously contested, and 
remained undisturbed. Their Lordships, having expressed their oninion 
tfat the estate after settlement with Government was held as an orainary 
zeminddri, observed that such settlement would not of itself have operated 
to (^stroy a family usage regulating the manner of descent, **lt 
would not have had this effect,^* they proceeded, in the case of a well- 
established r4j (see Sah% Birpertah Sahi v. Maharajah Bajendra 


* For this case before the Calcutta High Court, see W. B. Special No. 97. 
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fertah Sahi, XII Moo. Ind. Ap. 1), and even in the ease where the 
origin could not be shown, it may oe assumed that it Would not of itself 
affect an existing family custom. Reg. XI. 1793 Was passed soon after 
this settlement. That Regulation has oeen held not to be applicable to 
the succession of a well-established r&j (see XII. Moore 1 ; and Yl. 
Moore 161 — 7). But the respondents contend that, notwithstanding 
the qualification placed upon it by Reg. X. 1800, it does govern a case 
like the present, where the claim rests only on a continuing family 
usage, and not on the peculiar character of the zemindari itself or on a 
local or district custom (see Baja Didar JHosein v. Bani Zakuranissa^ 
II. Moo. Ind. Ap* jiU). Their Lordships do not think it necessary to 
give any opinion on the positive effect of Reg. XI. 1793, for they think 
that in the present case there is sufficient ground for the presumption 
that, after the settlement and this Regulation, the family were induced 
to regard the former state of things and the ancient tenures, whatever 
they were, at an end, and to consider and treat the property as an ordi* 
nary estate held under the British Government ; and their acts show 
that they did so consider and treat it.** — XIX W. R. Civ. Rul. 10. As 
the family custom set up was found to be no longer in existence, it thus 
became unnecessary to aecide the question of the effect of the Regula- 
tion upon a zemindari. Should this exact point ever arise, it may 
perhaps be held that Reg. XI. of 1793 was merely intended to do away 
with the custom referred to in the preamble, viz. a custom originating 
under the native administrations in considerations of financial conve- 
nience, and repugnant both to Hindu and Mahomadan laws ; and that 
it was not intended to intei*fere with any custom consonant with those 
laws, and having an origin wholly distinct from that hero indicated. 
The case of the Nadia raj, which is another example of an impartible 

! principality, was decided in 1792 before Keg. XI. of 1793 was passed 
Strange*8 Hindu Law, Vol. II., p. 447). It was said in the judgment 
in this case, that by the 137th Article of the (old) Regulations it is 
directed that in cases of succession to zemindaris the Judge do ascertain 
whether they have been regulated by any general usage of the parganfi 
where the disputed land is situated, or by any particular usage of the 
family suing ; and do consider in his decision the weight due to the 
evidence on this head. The following cases may well be referred to in 
connection with what has just been said : — Anavd Lai Sinph Deo v. 
Maharaja Dheraj Garud Narain Deo Bahadur^ V. Moo. Ind. Ap. 
82 Bawat Arjan Singh and Bawat Darjan Singh v. Bawai 
Ghansiam Singh, Y. Moo. Ind. Ap. 169 ; Kattama ’Nanchiar v. The 
Baja qf Shivagangah, IX. Moo. Ind. Ap. 539 (**The zemindAri is ad- 
mitted to be in the nature of a principality, impartible and capable of 
enjoyment by only one ntember of the family at a time. But whatever 
BUg^stions of a special custom of descent may heretofore have been 
made (and there are traces (if such in the proceedings), the rule of sno- 
cession to it ie now admitted to be that of the generg.1 Hindu law pitk 
Wlent in that part of India (district of Madura, Madras Presidenoy), 
with such qualifications only as flow from the impartible oharacter of 
the subject';: the cases connected with the Tipperah Raj, vis. Sam 
Gmga Deo v. Durga Manx Luha^Raj, Ben. S. D. A. Bep. Yol. I. 
p. 870 : Bir CAondfra Juha^Baj v. NUkriehna Tahur and oiAers. 


* Bee also for this ease, Ben. 8. B. A. Bep. Yol. YI. p. 2B8. 
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I, W. R. Civ. Eul. 177, and NilJcrishto T>eh Barmano v, Bir Chandra 
Tahur (in apf)6al before the Privy Council), III. B. L. R. P. C. 19 
(“ Where a custom is proved to exist, it supersedes the general law, which, 
however, still regulates all beyond the custom”) -.—Rani Bi&toprea 
Batmahadea v. Basudeh Bui Beworti PatnaieJe^ II. W. R. Civ. Rul. 
232 (Keonghur Raj in Cutiack — Sons by wife of a lower caste rank 
after sons of same caste with Raja) : — Nityanand Mardiraj v. Srikaran 
Juggentmih Beveartah Patnaick^ III. W. R. Civ. Rul. 116 (Attgurh 
Raj in Cuttack — Bmther to be ju-eFerred to son by a slave-girl ) : — Jtaja 
Nagendra Naraln v Raghunath J^arain Beo, Suth. Rep. Jan.---July, 
1864,20 (Fulkiisunah, Manbhoom) and another v. Prinrvss 

Victoria Qauramma af Coorg, I. Jur. 0. S. 109: — Lalla Indernafk 
Bahi Beyu v. Takur Kaftinath Sahi and others, Ben. S. D. A. Rep. 
for 1845, *p. 17 : — MaharaJ Kotcar B a sdeo Singh v. Maharaja Rudar 
Singh Bahadur, Ben. S. D. A. Rep. for 1846, p. 22 : — Rani Jtfaro 
Sundari Bebya v. Raja Bisonath Singh, Ben. S. D. A. Rep. for 1847, 
p. 339 : — Muhivengada Chellasamy Manigar v. Tumhayasamy Ma- 
nigar and others, Mad. S. D. A. Rep. for 1840, p. 27 : — and Jagannad- 
harow v. Kandarotc, Mad. S. D. A, Rep. for 1849, p. 112. 

As io family usage unconnected with a raj or principality, the follow- 
ing cases may oe consulted : — Sarendra Nath Rai v. Hiramani Bar- 
mami, XII. Moo. Ind. Ap. 91, and I. B. L. R. P. C. 32. (‘*The pre- 
valence in any part of India of a special course of descent in a family, 
imilj usage differing from the ordinarj*^ course of descent in that place of the pro- 
>tGonneci6d perty of people of that class or race, stands on the footing of usage or 
ith a Eaj. custom of the family. It must have had a legal origin and have con- 
tinuance (see Abraham v. Abraham),* and, whether the property be 
ancestral or self-acqnircd, the custom is capable of attaching of being 
destroyed, equally as io both) : — Boc d. Jagomohan Rai v. Srimati 
Nimu Basi, Moi-ton’s Cases in Hindu Law by Montriou, p. 695. (“I 

have no hesitation in saying that we are bound to take notice of any 
special customs which may exist among the Hindus, or which can he con- 
sidered as the law of any particular part of the country, but then there 
must he an averment in the pleadings to show that this custom prevails, 
and ought to he received as the law of that place, notwithstanding that 
it varies from the general laws of the Hindus. Mr. Ellis of the Madras 
Civil Seiwice has shown that many cust^ims and usages have been adopted 
from a former people by their Brahmiuical conquerors, and have become 
a part of the Ilinuu Code, although not in any degree founded on the 
Shastras, It may be said that, from the year 1766 to the year 1765, 
there was a double Goveniment in this country, and during this penod 
there was no registry of any Regulations. To those who minutely study 
the history of thiit period, it must be evident that many usages were then 
introduced tliat are now recognized as Hindu customs ; and, if any of 
the usages which were introduced at that period are reli^ upon as law, 
we are bound to take notice of them, should it bo shown to us that they 
have become thtf written law of the land. But even if they have not 
become written law, and they are specially pleaded, we must still recog- 
nize them as a valid subsisting custom, on the presumption that this 
enstom had its origin in some lawful authoritjr, and there will be no more 
difficulty in doing this than there is in recognizing the local customs of 


* IX, Moo. lud. Ap. 224. 
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Enfjland"*: — Gopal Sindh Man Data Mahapatcr v. Naratfan 
Sindh and others^ Ben. S, D. A. Rep. for 1845, p. 195 : — RasicJc Lai 
Bhanj and others v. Puntsh Mani, Ben. S. D. A. Rep. for 1847, 
p. 205 .* — and Satni-an Sinr/h and others v. Khedan Singh and another^ 
Ben, S. D. A. Rep. for 1814, p. 110. As to the destruction of such 
a custom by non-user or discontinuance, the following observations were 
made in Raja Raj Kissen Singh v. Ramjai Surma Mazumdar and 
others (XIX. W. R. Civ. Riil. 12) ; — “Their Lordships cannot find any 
principle or authority for holding that in point of law a manner of 
descent of an ordinary estate, depending solely on family usage, may not 
be discontinued, so as to let in the ordinary law of succession. Such family 
usages are, in their nature, different from a territorial custom which is 
the lex loci binding all persons within the local limits within which it 
prevails. It is of the essence of family usages that they should be 
certain, invariable, and continuous ; and well-established discontinuance 
must be held to destroy them. This would be so when the discontinuance 
has arisen from ^cidental causes ; and the effect cannot be less, when it 
has been intentionally brought about by the concurrent will of the 
family. It would lead to much confusion and abundant litigation, if 
the law attempted to revive and give effect to usages of this kind after 
they had been clearly abandoned, and the abandonment had been long 
acted upon.] 


• Per Grey, C.J. 


MADRAS REG. III. OF 1802 . 

XVI. (cl. 2). — lu all cases of a Mus.suhiiaii, or other person Executors tc 

subject to the jurisdiction of the Zila Courts, having at Ibs 

death left a will and appointed an executor or executors whose heira 

to carry the same into effect, and in which the heir to the qnalified^'** 

deceased may not be a disqnalifieii landholder subject to the laiuihoiders, 

I „ , * to take 

superintendence of the Court of Wards, the executors so charge of as 

appointed are to take to charge of the estate of the deceased, cute trust.** 

and proceed in the cxecutiou of their trust accordins: to the 

® interfere, ex 

Will ot the deceased and the laws and usages of the country, cept on regi 
without any application to any Officer of Government for proo^mprS 
his sanction \ and the Courts of justice are prohibited to inter- 
fere in such cases, except in a regular complaint against the 
executors for a breach of trust, or otherwise, when they are 
to take cognizance of such complaint, in common with all 
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others of a civil nature, taking the opinion of their law 
officers upon any legal exception to the executors, as well as 
upon the provision to be made for the administration of the 
estate, in the event of the appointed executor being set aside, 
and generally upon all points of law that may occur ; with 
respect to which the Judge is to be guided by the law of the 
parties, as expounded by his law officers, subject to any 
modifications enacted by the Governor in Council in the 
form prescribed by Regulation I., 1802 * 


* This olauaei so far as it applies to Hindus, was repealed by Mad. Reg. 
V. of 1829, 8. 2. So much of this clause as applies to law officers is repeal^ 
by Madras Act No. V. of 1867. 


BENGAL REG. XI. OP 1816. 


Passed on the 10th of May 1816, 


A Regulation for receiving, trying, and deciding olaime to 
the right of inheritance or succession in certain tri’^ 
hutary estates in Zila Katak. 


aws and 
sages to 
aide deci* 
kiu of Buob 
Isims. 


III. The Superintendent, in deciding cases of the above 
nature, shall be generally guided by the established laws and 
usages of the respective tributary estates. 


BOMBAY KEG. IV. OF 1827. 


Passed on the 1st January 1827. 


•w to be 

iMMTvedby 

onrti. 


XXVI. The law to be observed in the trial of suits shall 
be Acts of Parliament and Regulations of Government appli* 
cable to the case ; in the absence of such Acts and Regulations, 
the usage of the country in which the suit arose ; if none such 
appears, the law of the defendant, and in the absence of 
specific law and usage, justice, equity, and good conscience 
alone.* 


' * Declared to iq>pl7 to the whole of the Bombay Preaidmoy except the 
Sohedaled Diitri^ Aet No. XT. of 1474. 
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AJMERE REG. III. of 1877. 

A Regulation to declare and amend the law in force in 
Ajmer and Merwdra. 

IV. In questions regarding succession, special property of Claims unde* 
females, betrothal, marriage, dower, adoption, guardianship, dower, 
minority, bastardy, family-relations, wills, legacies, gifts, 
partitions, or any religious usage or institution, the rule of 
decision shall be the Mohammadan law in cases where the 
parties are Moharomadans, and the Hindu law in cases 
where the parties are Hindus, except in so far as such law 
has been by legislative enactment altered or abolished, or 
is opposed to the provisions of this Regulation : 

Provided that, when among any class or body of persons, 
or among the members of any family, any custom prevails 
which is inconsistent with the law applicable between such 
persons under this section, and which, if not inconsistent 
with such law, would have been given effect to as legally 
binding, such custom shall, notwithstanding any thing herein 
contained, be given effect to. 

XXXII. When any claim is made under a contract of Knlesofde* 
dower entered into by a Mohammadan husband, whether such of'^wrtain^ 
claim is made during his life*time or after his death, and ®^**®®** 
whether it is a claim made by a plaintiff, or a claim by way of 
set-off or lien made by a defendant, the Court shall allow such 
amount only as appears to be reasonable with reference to 
the means of such husband, anything to the contrary in such 
contract notwithstanding. 



ACTS RELATING TO MOHAMMADAN 
LAW. 

ACT V. OF 1843. 

Passed on the 7th of April 1843. 


An Act for declaring and amending the law regarding 
the condition of Slavery within the Territories of the 
East India Company. 


prohibition of 1. No public officer shall, in execution of any decree or 
OT^rigU t^his Order of Court, or for the enforcement of any demand of 


labor on 



d of sla- 


rent or revenue, sell or cause to be sold any person, or the 
right to the compulsory labor or services of any person on 


the ground that such person is in a state of slavery. 


&wment of rights arising out of an alleged property in the person 

arifling and services of another as a slave shall bo erjforced by any 
Civil or Criminal Court or Magistrate within the territories 
as a Qf the East India Company. 


9ar to dis- 
Ipossession of 
"property on 
j^round of 
lltrnei^a sla* 


3. No person who may have acquired property by his own 
industry, or by the exercise of any art, calling, or profession, 
or by inheritance, assignment, gift, or bequest, shall be dispos- 
sessed of such property, or prevented from taking possession 



thereof, on the ground that such person, or that the person 
from whom the property may have been derived, was a slave. 

4. Any act which would be a penal offence if done to a 
free man shall be equally an offence if done to any person 
on the pretext of his being in a condition of slavery. 
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ACT XXL OF 1850. 

Passed on the 11th op April 1850. 

An Act for extending the principle of section 9, Regida- 
tion F//., 18^2, of the Bengal Code^ throughout the 
Territories subject to the Government of the East 
India Company,* 

Whereas it is ena.cted by section 9, Regulation VII., Proamblo. 
1832, of the Bengal Code, that “ whenever in any civil suit 
the parties to such suit may be of different persuasions, when 
one party shall be of the Hindu and the other of the 
Mohaniinadau persuasion, or where one or moro of the 
parties to the suit shall not be either of the Mohammadan 
or Hindu persuasions, the laws of those religions shall not 
be permitted to operate to deprive such party or parties of 
any property to which, but for the operation of such laws, 
they would have been entitled;” and whereas it will bo 
beneficial to extend the principle of that enactment through- 
out the territories subject to the Government of the East 
India Company, it is enacted as follows ; — 

1. So much of any law or usage now in force within the Law or usage : 
territories subject to the government of the East India forfeiture of* I 
Company, as inflicts on any person forfeiture of rights or t 

property, or may be held in any way to impair or affect any change of j 
right of inheritance, by reason of his or her renouncing, or fo8?o?oaate 
having been excluded from the communion of any religion, 
or being deprived of caste, f shall cease to be enforced as 
law in the Courts of the East India Company, and in the 
Courts established by Royal Charter within the said terri- 
tories. I 

* Declared to apply to the whole of British India, except the. Scheduled 
Districts, Act No. XV, of 1874. 

t 13 Bong. 25, 75—76. 

J 9 Moo. I. A. 239. 
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ACT L OF 1869. 

Adoption by Mohammadan Talukdars op Oudh. 

29. Every Mohammadan talukdar, grantee, heir, or legatee, 
and every widow of a Muhummadan talukdar or grantee, 
heir or legatee, with the consent in writing of her deceased 
husband, shall, for the purposes of this Act, have power to 
adopt a son whenever, if he or she were a Hindu, he or she 
might adopt a son. 

Such power shall be exerciseable only by writing executed 
and attested in manner required by section 19 in case of a 
will and registered. 


ACT NO. XXL OF 1870. 

Kkceived THE Governor-General's Assent on the 
19th July 1870. 

An Act to regulate the Wills of Hindus, Jainas, Sikhs, and 
Buddhists in the Lower Provinces of Bengal and in the 
towns of Madras and Bonxhay, 

Paiiial repeal 4. On and from that day, section 2 of Bengal Begulation 
iLatiorTvf^ V* ^799 shall be repealed so far as relates to the execu- 
^709, sec. Qp persons who are not Mohammadans, but are subject 
to the jurisdiction of a District Court in the territories sub- 
ject to the Lieutenant-Governor of Bengal. 
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ACT VI. OF 1871. 

THE BENGAL CIVIL COURTS ACT. 

Received the Goveknoh-Genekal’s Assent on the 
10th February, 1871. 

An Act to consolidate and amend the law relating to the 
District and Sahordinate Civil CouHs in Bengal. 

24. Where, in any suit or proceeding, it is necessary for Certain ded- 
nny Court under this Act to decide any question regard- nooording to 
ing succession, inheiitaiico, marriage, or cfiste, or any religious “*‘'*^* 
usaore or institution, tiie Mohammadan law in cases where 
the parties are Moliatnmadans, and the Hindu law in cases 
where the parties are Hindus, shall form the rule of decision, 
except in so far as such law lias, by legislative enactment, 
been altered or abolisheil. 

In cases not provided for by the former part of this section 
or by any other law for the time being in force, the Court 
siiall act according to justice, equity, and good conscience. 


ACT IV. OF 1872. 

THE PUNJAB LAWS A(;T. 

Received the Governor-General’s Assent on mhe 
28th of March 1872. 

An Act for declaring which of certain rtdes, laws, and re- 
gulationa have the force of law in the Panjdb, and for 
other pwryoaeSf 

Civil Judicature. 

5. In questions regarding succession, special property of ®®ciBioiisi in 
females, betrothal, marriage, divorce, dower, adoption, guar- 1^16^^000^* 
dianship, minority, bastardy, family-relations, wills, legacies, 
gifts, partitions, or any religious usage or institution, the 
rule of decision shall be — 


.14 


1 
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(а) any cystom applicable to the parties concerned, which 
is not contrary to justice, equity or good conscience, and has 
not been, By this or any other enactment, altered or abolished, 
and has not been declared to be void by any competent 
authority ; 

(б) the Mohammadan law, in cases where the parties are 
Mohammadans, and the Hindu law, in cases where the par- 
ties are Hindus, except in so far as such law has been altered 
or abolished by legislative enactment, or is opposed to the 
provisions of this Act, or has been modified by any such 
custom as is above referred to. 


ACT III. OF 1873. 

THE MADRAS CIVIL COURTS ACT. 

Received the Governor-General’s assent on the 
21st of January 1873. 

An Act to consolidate and amend the law relating to ihe 
Civil Courts of the Madras Presidency subordinate to 
the High Court 

law adminifl- 16, Where, in any suit or proceeding, it is necessary for 

drod bv 

lourts to any Court under this Act to decide any question regarding 
succession, inheritance, marriage or caste, or any religious 
usage or institution, 

(a) the Mohammadan law in cases where the parties are 
Mohammadans, and the Hindu law in cases where the par- 
ties are Hindus, or, 

(5) any custom (if such there be) having the force of law, 
and governing the parties or property concerned, 

shall form the rule of decision, unless such law or custom 
has, by legislative enactment, been altered or abolished. 

(c) In cases where no specific rule exists, the Court shall 
act according to justice, equity, and good conscience.* 

* Tliis ie equivalent to s. 17 of Mad. Bug. 11. of 1802, as to which see 9 
Moo, 1. A. Cac^B, 195 and 303. 
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ACT IX. OF 1875. 

THE INDIAN MAJORITY ACT. 

Received the Governor-General’s assent on the 
2nd March 1875. 

An Act to amend the Law respecting the age of Majointy. 

Whereas, in the case of persons domiciled in British Preamble. 
India, it is expedient to prolong the period of nonage, and 
to attain more uniformity and certainty respecting the age of 
majority than now exists ; It is hereby enacted as follows : — 

1 . This Act may be called “ The Indian Majority Act, Short title. 
1875 


It extends to the whole of British India, and, so far as Local extent, 
regards subjects of Her Majesty, to the dominions of Princes 
and States in India in alliance with Her Majesty ; 


and it shall come into force and have effect only on the Commonoe- 
expiratiou of three months from the passing thereof, 


2. Nothing herein contained shall affect — Savingi. 

(a) the capacity of any person to act in the following 
matters (namely), — Marriage, Dower, Divorce, and 
Adoption ; 

(5) the religion or religious rites and usages of any class 
of Her Majesty's subjects in India, or 

(c) the capacity of any person who before tliis Act comes 
into force has attained majority undor the law appli- 
. cable to him. 


3. Subject as aforesaid, every minor of whose person or Age of 
property a guardian has been or shall be appointed by any 
Court of Justice, and every minor under the jurisdiction of British India 
any Court of Wards, shall, notwithstanding anything con- 
tained in the Indian Succession Act (No. X. of 1865) or in 
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any other enactment, be deemed to have attained his majority 
when he shall have completed his age of twenty-one years 
and not before : 

Subject as aforesaid, every other person domiciled in 
British India shall be deemed to have attained his majoriiy 
when he shall have completed his age of eighteen years and 
not before. 

Age of majo- 4 , In computing the age of any person, the day on which 
puted!*^ he was born is to be included as a whole day, and he shall 
be deemed to have attained majority, if he falls witliin the 
first paragraph of section 3, at the beginning of the twenty- 
first anniversary of that day, and if he falls within the 
second paragraph of section 3, at the beginning of tiie 
eighteenth anniversary of that day. 


Illtt,ftration»: 

(a,) Z is bom in British India on the first day of January, 1850. and 
has a British Indian domicile. A guardian of his person is appointed by 
a Coui't of Justice. Z attains majority at the first moment of the first 
day of January, 1871. 

(5.) Z is born in British India on the twenty-ninth day of February* 
1852, and has a British Indian domicile. A guardian of his property is 
appointed by a Court of Justice. Z attains majority at the first moment 
of the twenty- eighth day of February, 1873. 

(c.) Z is bora on the first day of January 1850. He acquires a 
domicile in British India. No guardian is appointed of his person or 
property by any Court of Justice, nor is he under the jurisdiction of any 
Court of Wards. Z attains majority at the first moment of the first day 
of January, 1868. 
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ACT XVIL OF 1875. 


THE BURMA COURTS ACT. 

Received the Governor-General’s assent on the 
16th of September 1875, 


An Act to consolidate and amend the law relating to the 
Courts in British Burma, and for other pur'poses. 

CHAPTER II. — Law to be administered. 


4. Where, in any suit or proceeding, it is necessary for c<‘PhMn dcci- 
any Court under this Act to decide any question 
succession, inheritance, marriage, or caste, or any religious “ative law. 
usage or institution, 

the Buddhist law in cases where the parties are Buddhists, 
tho Muhammadan law in cases where the parties are Mo- 
hanimadans, and 

the Hindu law in cases where the parties are Hindus, 
shall form the rule of decision, except in so far as such law 
has, by legislative enactment, been altered or abolished, or is 
opp'>sed to any custom having the force of law in British 
Burma. 

In cases not provided for by the former part of this section, 
or by any other law for the time being in force, the Court 
shall act according to justice, equity, and good conscience. 


5. Except as provided in section 4, all questions arising Law to b© 
in suits before the Recorder of Rangoon shall be dealt with ^ccrart of^ 


and determined according to the law for the time being « 

. ® Rangoon, 

administered by the High Court in the exercise of its ordi- 


nary original civil jurisdiction. 
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ACT XX. OF 1875. 

Passkd by the President in Council on the 23rd 
November 1875. 

Received the asseyit of the Governor-General on the 9th December ] 875. 

An Act to declare and amend the Law in force in the 
Central Provinces, 

Rnlofl of do- 5. In questions regarding inheritance, special property of 
females, betrothal, marriage, dower, adoption, guardianship, 
olasses. minority, bastardy, family-relations, wills, legacies, gifts, par- 
titions, or any religious usage or institution, the rule of 
decision shall be the Mohammadan law in cases where the 
parties are MohaTnn)adans, and the Hindu law in cases where 
the parties are Hindus, except in so far as such law has been, 
by legislative enactment, altered or abolished, or is opposed 
to the provisions of this Act : 

Provided that when, among any class or body of persons, 
or among the members of any family, any custom prevails 
which is inconsistent with the law applicable between such 
persons under this section, and which, if not inconsistent 
with such law, would have been given effect to as legally 
binding, such custom shall, notwithstanding anything herein 
contained, be given effect to. 
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ACT I. OF 1876. 

Received the assent of the Lteittenant-Governor on 
THE 23rd November 1875, and op the Governor- 
General ON THE llTir January 1870. 

An Act to provide for the voluntary registration of Mo* 
hammadan marriages and divorces. 

Whereas it is expedient to provide for the voluntary re- Preamble, 
gistration of marriages and divorces among Mohamrnadans ; 

It is enacted as follows : — 

1. This Act shall commence and take effect in those dis- Local extent, 
tricts in the provinces subject to the Lieutenant-Governor 

of Bengal to which the said Lieutenant-Governor shall extend 
it by an order published in the Calcutta Gazette ;* and 
thereupon this Act shall commence and take effect in the 
districts named in such order, on the day which shall be in 
such order provided for the commencement thereof. 

2. In this Act — unless there be something repugnant in Inierprota- 
the subject or context — 

“ Mohammadan registrar'^ means any person who is duly 
authorized under this Act to register marriages and divorces : 

" Inspector-General of Registration” and “ registrar” re- 
spectively mean the officers so designated and appointed 
under the Indian Registration Act, 1871, or other law for 
the time being in force for the registration of documents : 

“ district” means a district formed under the provisions of 
the Indian Registration Act, 1877.f 

parda-nishin” means a woman who, according to the 
custom of the country, might reasonably object to a|}pear in 
a public office. 

* This Act has been oxioiidod to the* districts of Dacca, Mymensingb, Back^ 
ei^nge, Rnngporo, Bogra, and Chittagong. — Calcutta Gazette^ 1876, p. 

89; to Noakholly, ibid,, p. 650; to Tipperah, ibid., p. 1311; to Jessore, 
ihid.y p. 1398 ; to Furreedporo, Pubna, Kooshtoa, Dinogopore, Nattore.ibid,. 
p. 1492. 

t Aot No. HI. of 1877, B. 2. para. 3. 
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3. It shall be lawful for the Lieutenant-Governor to grant 
a license to any person, being a Mohamiuadan, authorizing 
him to register Mohammadan marriages and divorces which 
have been effected within certain specified limits, on appli- 
cation being made to him for such registration ; and in like 
manner it shall be lawful for the said Lieutenant-Governor 
to revoke or suspend such license : 

Provided that no more than two persons shall be licensed 
to exercise the said functions within tlie same limits : and 
provided further that wlien two persons are so ]icens(*d to 
act within the same limits, the one shall be a member of the 
Sunni, and the other of the Shid sect. 

4. Every Mohammadan registrar shall use a seal bearing 

the following inscription in the Persian character and lan- 
guage : “ The seal of the Muhammadan registrar of ” 

5. The Lieutenant-Governor shall supply for the office of 
every Mohammadan registrar the seal and the books neces- 
sary for the purposes of this Act. 

The pages of such books shall be consecutively numbered 
in print, and the number of pages in each book shall be 
certified on the title-page by the officer by whom such books 
are issued. 

6 . Every Mohammadan registrar shall keep the following 
register-books : 

Book I. — Register of marriages, in the Form A contained 
in the schedule to this Act; 

Book II. — Register of divorces other than those of the 
kind known as Khida, in the Form B contained in the 
schedule to this Act ; 

Book III, — ^Register of divorces of the kind known as 
Khula, in the Form C contained in the schedule to this 
Act. 
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7. All entries in each register prescribed by the last pre- 
ceding section shall be numbered in a consecutive scries, 
which shall commence and terminate with the year, a fresh 
series being commenced at the beginning of each year. 

8. Every application for registration under this Act shall 
bo made to the Mohamraadan registrar orally as follows : — 

If the application he for the registration of a marriage — 

by the parties to the marriage jointly : provided that, if 
the man, or the wonian, or both, be minors, application shall 
be made on their behalf by their respective lawful guaid- 
iaiis : and provided further that, if the woman be a parda- 
nishin, such application may be made on her behalf by her 
duly authorized vakil. 

If the application he for registration of a divorce other 
than of the hind known as Khwla — 

by the man who has effected the divorce. 

If the application he for the registration of a divorce of 
the hind known as Khula — 

by the parties to the divorce jointly : provided that, if the 
woman be a parda-nishin, such application may be made on 
her behalf by her duly authorized vakil. 

9. On application being made to a Mohammadan registrar Duties of 
for registration under this Act of a marriage or divorce 

within one month of the marriage or divorce being effected, application* 
and not otherwise, and on payment to him of a fee of one 
rupee, the Mohammadan registrar shall — 

(tl) satisfy himself whether or not such marriage or divorce 
was effected by the person or persons by whom it 
is represented to have been effected : 

(6) satisfy himself as to the identity of the person ap- 
pearing before him and alleging that the marriage 
or divorce has been effected ; 
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(c) in the case of any person appearing as representative 
of the man or woman (whether he appear as guar- 
dian or vakil), satisfy himself of the right of such 
person to appear. 

If the Mohammadan registrar be satisfied on the above 
points, and not otherwise, he shall make an entry of the 
marriage or divorce in the proper register : 

Provided that no such entry shall be made otherwise than 
in the presence of every person who, by section 11 of this 
Act, is required to sign such entry. 

10. Nothing in the preceding section shall be held to 
prohibit a Mohammadan registrar from receiving a gratuity 
in excess of the prescribed fee of one rupee, when such 
gratuity is voluntarily tendered. 

11. Every entry in a register kept under this Act shall be 
signed as follows : — 

If the entry he of a marriage in a register in the Form A 
contained in the schedule to this Act — 

(1) by the parties to the marriage, or, if either or both of 

them be minors, by their lawful guardians respec- 
tively : provided that, if the woman be a parda- 
nishin, the entry may be signed on her behalf by 
her duly authorized vakil ; 

(2) by two witnesses who were present at the marriage- 

ceremony ; 

(3) in cases in which the woman is represented l)y a vakil — 

by two witnesses to the fact of the vakil having 
been duly authorized to represent her ; 

(4) by the Mohammadan registrar. 

// the enU^ he of a divorce other than the hind known 
m Khvia in a register in the Foimi B contained in tJiC 
schedule to this Act — 
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(1) by the man who has eEFected the divorce ; 

(2) by tli(* witness who identifies the man who has effect- 

ed tijG divorce ; 

(S) if the man be of the Slila sect — by two witnesses to 
the divorce being effected ; 

(4) by the Mohainrnadan registrar. 

If the entry he of a di vorce of the hind known as Khida 
in a register in the Form C contained in the schedule to 
this Act — 

(1) by the parties to the Klmla : provided that, if the 

woman be a parda-nishin, the entry may be signed 
on her behalf by her duly authorized vakil ; 

(2) by the person who identifies the man ; 

(3) by the person who identifies the woman ; 

(4) if the application for registration has been made by a 

vakil on behalf of the woman — by two witnesses 
to the fact of the vakil having been duly author- 
ized to represent her ; 

(5) if the man be of the Slda sect — by two witnesses to 

the divorce being effected ; 

(6) by the Mohammadan registrar. 

12. On completion of the registration of any marriage or Copies of en- 
divorce, the Mohammadan registrar shall deliver to each of 

the applicants for registration an attested copy of the entry ; ties, 
and for such copy no charge shall be made. 

13, In every, office in which any register hereinbefore men- Index to be 
tioned is kept, there shall be prepared a current index of the 
contents of such register ; and every entry in such index 

shall be made, so far as practicable, immediately after the 
Mohammadan registrar has made an entry in any* sudh regis*- 
ter. 
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Particulars to 14. The index mentioned in the last preceding section 
indox?^*^ contain the name^ place of residence, and father's name, 

of each party to every marriage or divorce, and the date of 
registration. 

It shall also contain such other particulars, and shall be 
prepared in such form, as the Lieutenant-Governor may di- 
rect. 

Index may t)o 15 ^ Subject to the previous payment of the fees prescribed ^ 
cop^eB*of en- the index, whether it be in the office of the Mohammadaa 
tera*tS:enf'^' registrar or of the registrar of the district, and the copies of 
entries in such index, which are filed in the office of the 
registrar of the district under the provisions of section 22 of 
this Act, shall be at all times open to inspection by any 
person applying to inspect the same; and copies of entries 
in any of the registers, and of the certified copies of such 
entries, which are filed in the office of the registrar of the 
district under section 22 of this Act, shall be given to all 
persons applying for such copies. 

Such copies shall be signed and sealed by the registrar of 
the district or by the Mohammadan registrar, as the case 
may be. 

Fmb for sear- 16. Every registrar of a district and every Mohammadan 
registrar shall, for the purposes of this Act, be entitled to 
levy the following fees : — 

for every search or permission to search in any index or 
register under his charge — four annas : 

for every certified copy of any entry in a register other 
than the first referred to in section 12 of this Act — one rupee. 

M6bammii4au 17. Every Mohammadan registrar shall perform the duties 
tV bis office under the superintendence and control of 
registrar in whose district the office of such Moham- 
madan registrar is situate. 


cnes ana 
copies. 
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In the town of Calcutta every Moharnmadan registrar 
shall perform the duties of his office under the superinten- 
dence and control of the Inspector-General of Registration. 

Every registrar, and in the town of Calcutta the Inspec- 
tor-General of Registration, shall have authority to issue 
(whether on complaint or otherwise) any order consistent 
with this Act, which he considers necessary in respect of any 
act or omission of any Moharnmadan registrar subordinate 
to him. 


18. The Inspector-General of Registration shall exercise 
a general superintendence over offices of all Moharnmadan 
registrars, and shall have power from time to time to frame 
rules consistent with this Act for the guidance of the said 
Moharnmadan registrars, and the regulation of their oflBces 
generally.^ 

19. All rules framed in accordance with the la.st preced- 
ing section shall be submitted to the Lieutenant-Governor 
for approval, and after they have been approved, they shall 
be published in the official Gazette, and shall then have the 
same force as if they were inserted in this Act, 
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20. Every Moharnmadan registrar refusing to register a Roftasal to 
marriage or divorce shall make an order of refusal, and 

record his reasons for such order in a book to be kept for I 

that purpose. 

21. An appeal shall lie against an order of a Moharnmadan Appeal 
registrar refusing to register a marriage or divorce, to the 
registrar to whom such Moharnmadan registrar is subordi- 
nate, if presented to such registrar within twenty days from 

the date of the order, and the registrar may reverse or alter 
such order ; and the order passed by the registrar on appeal 
shall be final. 


* See Caicutta, Ocuette, Marcli 29, 1876, part i., p. 295 ; itiA., April 5, 1876, 
part i., pp. 316—320; ibid,, Aug. 23, 1876, part i., p. 1053. 
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jieftof en- 22. Every Mohammadan registrar shall, at the expiration 
t monSiiy of every month, send certified copies of all entries made by 
;rk;'t him during the month in the registers mentioned in section (5 
of this Act, and also of the entiies which have been made in 
the index referred to in sections 13 and 14 of this Act, to 
tlie registrar of the district within which such Mohammadan 
registrar has been authorized to act, and the registrar, on 
receiving such copies, shall file them in his office. 

fistors to 23. Every Mohammadan registrar shall keep safely each 
^veu up. until the same shall be filled, and shall then, or 

earlier if he shall leave the district or cease to hold a license, 
make over the same to the registrar of the district for safe 
custody, or to such other person as the registrar may direct, 

ufceoant- 24. The Lieutenant-Governor may from time to time pre- 
y^prefloriho scribe such rules as he thinks fit, provided that such rules be 
not inconsistent with any provision of this Act, 

(a) for determining the qualifications to be required from 

persons to whom licenses under section 3 of tnis 
Act may bo granted ; 

(b) for regulating the attendance of Mohammadan regis- 

trars at the celebration of marriages, and their 
remuneration for such attendance ; 

(c) for regulating the grant of copies by registrars and 

Mohammadan registrars ; 

(d) for regulating the payment by the Mohammadan re- 

gistrars of the cost of the seals, forms of registers, 
stationery, and any other ^articles which may bo 

* supplied to them by the Government ; 

(e) for regulating the application of the fees levied by 

registrars of districts and Mohammadan registrars 
under this Act ; and 

(/) for regulating such other matters as appear to the 
Lieutenant-Governor necessary to eflFect the pur- 
^ poses of th,is Act. 
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The Lieutenant-Governor may, from time to time, cancel 
or alter any such rules.* 

25 Every Mohammadan registrar shall be, and be doomed Mohammada 
to be, a public oflScer, and his duties under this Act shall be pubHc^oV^^ 
deemed to be public duties. 

26. Nothing in this Act contained shall be construed to Saving olatisi 

(а) render invalid, merely by reason of its not having 

been registered, any Mohammadan marriage or 
divorce which would otherwise be valid ; 

(б) render valid, by reason of its having been registered, 

any Mohammadan marriage or divorce which would 
Otherwise be invalid ; 

(c) authorize the attendance of any Mohammadan registrar 

at the celebration of a marriage, except at the re- 
quest of all the parties concerned ; 

(d) affect the religion or religious rites and usages of any 

of Her Majesty’s subjects in India; 

(e) prevent any person, who is unable to write, from put- 

ting his mark, instead of the signature required by 
this Act. 


SCHEDULE — ('see sections 6 and 11 ). 

Form A. Book I. 

Register of Marriages (as prescriheJ hy section 6 of the Act for the 
voluntary Registration of Mohammadan Marriages and DU 
rorces). 

1. Consecutive number. 

2. Name of the bridegroom and that of his father, with their respec- 
tive residences. 

3. Name of the bride and that of her father, with their respective 
residences. 


* See Calcutta Gazette, March 29, 187^?, part i., p. 2965 ^6;^., April 5, 
part i„ pp. 316—320 j ihid., Ang. 23, 1876, part i., p. 1053. 
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4- Whether the bride is a spinRter, a widow, or divorced l)y a fdnnev 
husband, and whether she is adult or otherwise. 

6.* Name of the guardian of the bridegroom (if the bridegroom be a 
minor) and that of the guai*dian*s father, with specification of the guar- 
dian*8 residence, and of the relatiohship in which he stands to the bride- 
groom. 

6. * Name of the guardian of the bride (if she bo a minor) and that of 
his faih(M\ with specification of his residence, and the relationship in 
which he stands to the bride. 

7. t Name of tlio bride’s valdl, and of his father, and their residences, 
with specification cf the relationship in which the vakil stands to the 
bride. 

8. t Names of the witnesses to the due autliorization of the bride’s vakil, 
with names of their fatiiers and residences, and specification of tiic rela- 
tionship in which they sttind to the bride. 

9. Date on which the marriage was contracted — to be given according 
to the English style and according to the era current in the district. 

10. Amount of dower. 

11. How much of the dower is mu’ajjal (promi)t) and how much inu'- 
wajjal (deferred). 

12. Whether any portion of the dower was paid at the moment. If so, 
how much. 

13. Whether any property was given in lieu of the whole or any por- 
tion of the dower, with spccincatiou of the same. 

14. Special conditions (if any). 

16. Names of village or town, police-jurisdiction, and district in which 
the marriage took place. 

16. Name of the person in whose house the marriage-ceremony took 
place, and that of his father. 

17. Date of registration — to be given according to the English style. 


Foem B. Book II. 

Register of Divorces other than those of the hind known as Khula 
(‘prescribed by section 6 of the Act for the voluntary Registration 
*Mohammadan Marriages and Divorces), 

1. Consecutive number. 

2. Names of the husband and of his father, and their residences. 

3. Names of the wife and of her father, and their residences. 

4. Date of divorce — according to the English style and according to 
the era current in the district. 

* These columns will be blank if the bride and bridegroom, respectively, 
are not reprosented by guardians. 

t These columms will be blank when the bride is not represented by a 
vakil. 
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5. Dt'scription of divorce. 

6. Manner in which the divorce was effected* 

7. NaTnes of the village or town, police-jurisdiction, and district in 
which the divorce took place. 

8. Name of the party in wliosc house the divorce took place, and of 
his father. 

9. Names of witnesses to the divorce (if any), the names of their 
fathers, and their respective residences. 

10. Name of party identifying the husband before the Mohammadan 
registrar, and that of his father, and their residences. 

11. Date of registration — to he given according to the English style. 


Fokm C. Book TIL 

,R(\gisferof Divorces of the Vmd hnoiim as Khula (j^Tescrihed sec* 

(ion d (f the Act for the vofit)tf<(iy Meyist ration of Mohammadan 

Marriayes and Divorces). 

1. (^)!iseoutive nuniher. 

2. Name of the linshaiid and that of his father, and their residences. 

3. Name of the wife and that of lier father, and tlieir residences. 

4. Date of according to the English style and according to 

the (M'a enrrent in tlie district. 

5. Amount of dower. 

d. Whether Khnla was acknowledged by the wife in person before the 
Mohammadan registrar. 

7. If so, name of the party identifying her before the Mohammadan 
registrar, and tliat of his father, and their residences, with specification 
of the relationsliip which he beai’s to her (if any). 

8. * If the Khnta be atikn owl edged before the Mohammadan registrar 
by the wdfe’s vakil, his name and that of his father, and their residences, 
witli specificatiou of tlie relationship which the vakil boars to the wife 
Of any). 

9. Names of the two witnesses to the due .authorization of the wife's 
vakil and those of their fathers, with their residences. 

10. Name of village or town, police- jurisdiction, and district where the 
Khiita took place. 

11. Name of the person in whose house the Khula took place, and 
tliat of his father. 

12. Names of the witnesses (if any) to the divorce being elTected, the 
names of their fathers, and their residences. 

13. Name of the person identifying the husband, and that of his 
father and their residences. 

14. Date of registration — ^to be given in the English style. 


* This column will ho blank if the woman is not represented by a vakil. 

lo 
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REVISED RULES UNDER SECTIONS 18 AND 24 OF 
ACT L (B.C.) OF 1876 (AN ACT TO PROVIDE FOR 
THE VOLUNTARY REGISTRATION OF MOHAM- 
MADAN MARRIAGES AND DIVORCES), 

'^ominationof As soon as the Acfc has been extended to ari}" district 
^ohanimadan i - t • 

•egistrare. under section 1, the District Registrar shall nominate a snN 
ficient number of persons to be licensed as Mohammadan 
registrars under section 3. He shall also specify the limits 
within which each of the persons so nominated shall exercise 
the functions of Mohammadan registrar. 


^ormofappli- 2. The District Registrar’s nomination shall be submitted 
to the Inspector-General of Registration, and shall be accom- 
panied by the original application of each nominee in the 
form below, and also by a certificate of good moral character 
signed by three Mohammadan gentlemen of known respect- 
ability and position, and countersigned by the District 
Magistrate : — 

Application for a 2Tohammadan Hccfisfrarship nn^cr Act I, of 1876 
(an Act lo provide for the voJnntary Hcgiatraiion of Mohammadan 
Marriages and Divorcea) at ^tkana , district of 
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3 . In the selection of Moliamniadan registrars, perference Wlio may be 
shall ordinarily be given to ex-kazis and Government pen- 

sioners, being Mohamnifidaiis, who reside, or are willing to 
reside, at a convenient place within the limits of the pro- 
posed jnrisdictior) ; but no person shall be appointed a 
Mohammadan rcjgistrar merely by reason of some supposed 
hereditary right. A sub-registrar of assurances may be no- 
minated as Mohammadan registrar, provided he be a Moham- 
madan and is otherwise qualified. 

4 . The limits within which a Mohammadan registrar shall Jurisdiction, 
be licensed to act shall for the present coincide with the 

limits of a sub-district under the Indian Registration Act, 
or with the jurisdiction of a police-station. The head- 
quarters shall be at some convenient place within those 
limits. 

• 6 . The District Registrar’s nomination, with the accom- 
panying applications and certificates, shall be forwarded to 
Government by the Inspector- General of Registration with 
his remarks and recommendation, 

6 . Should such a course appear expedient hereafter, all Liability to 
Mohammadan registrars who may liavebeen appointed under ®^®'“**^“'*'*"*i* 
these rules, and all future applicants for licenses, shall be 

liable to examination in the following subjects : — 

(1) Arabic and vernacular of the district. 

(2) Mohammadan law of marriage and divorce. 

(3) Act I. of 187G (B.C.), and the rules. 

And if any person who has been appointed a Mohammadan 
registrar fail to pass such examination, his license will be 
liable to be cancelled. Such examination may be held at 
such times and places, and by such examiners, as the Lieute- 
nant-Governor may from time to time appoint. 

7 . Licenses to qualified persons who have been approved Form of 
of as Mohammadan registrars will be granted in the fol- ^^^®***^* 
lowing form : — 
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License under section S, Act I, (B.GJ of 1876. 

To 

of 

Calcutta, the 187 . 

By virtue of the authority conferred upon His Honor the 
Lieutenant-Governor of Bengal by Act I. (B.C.) of 18/ 
you are hereby authorized to register, in the manner pre- 
scribed by the above Act, all Mohanimiidan inariiages and 
divorces which shall be effected within 
application being made to you for such registration. 

2. It will be your duty carefully to observe the provisions 
of the above-mentioned Act, and such rules as may from 
time to time be prescribed by His Honor tlic Lieutenant- 
Governor, in pursuance of the power conferred upon him by 
the above Act. 

3, This license shall continue in force until it is revoked 
or suspended by the said Lieutenant-Governor of Bengal. 

By order of His Honor the Lieutenant-Governor of Bengal, 
Secretary to the Government of Bengal. 

8. When a Mohammadan registrar desires to give up his 
license, or is about to leave the place or district in which he 
has exercised the functions of Mohammadan registrar, he 
shall report the circumstances through the District Registrar 
to the Inspector-General of Assurances for the orders of 
Government, 

9. When a Mohammadan registrar makes over charge of 
his office to a licensed successor, a certificate shall be jointly 
given for the date on which the office is made over, and of 
the safety and correctness of the records ; and this certificate 

shall be forwarded by the District Registrar to the Inspector- 
General. 
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10. Mohammadan registrars shall not bo entitled to leave Leave, 
as of right under the rules in force for Government servants. 

The District Registrar may, however, grant leavt^ in case.s of 
urgency, but no leave exceeding one month shall be granted 
without the previous sanction of the Inspector-General. All 
leave shall be at once reported to that officer, together with 
the arrangements made for carrying on the duties of the 
Moiiarnmadan registrar. 

11. In cases of leave or absence from duty, the next near- 
est Mohammadan registrar shall ordinarily be appointed to 
carry on the duties of the absentee in addition to his own. 

12. It is not intended that service as a Mohammadan regis- Not outitled 

. . to penaion. 

trar shall count as Government service, so as to give rise to 
any claim for pension or gratuity, or to leave allowances of 
any kind ; but it is not intended by ibis to preclude the ap- 
pointment of sub-registrars or retired Government servants 
to be Mohammadan registrars. 

13. The general control and supervision of the working of General con- 
the Act shall be exercised by the present inspecting staff 
attached to the Department for the Registration of Assur- 
ances. 

14. The registers, forms, and seal to be used by a Moham- Rooks and 
madau registrar, sliall be such only as are supplied by Go- 
vernment under section 5 of the Act. The Government 

shall also supply writing ink ; and no ink shall be used 
for making entries in the registers and indexes other than 
that supplied. The Government may also supjdy such other 
articles of stationery as are requisite. All such registers, 
forms, seals, ink, and other articles, shall be charged at cost 
price, and shall ordinarily be paid for by the Mohammadan 
registrar at the time they are supplied. But in any case, 
when the District Registrar thinks it necessary, he may 
defer the realization of the charge for a term not exceeding 
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three months. In case of failure to pay at the prescribed 
period, the District Registrar should report the case for orders 
to the Inspector-General of Registration. 

15. The seal shall always remain in the personal custody of 
the Moiiuinmadan registrar, and shall be made over with the 
records to the officer appointed to receive the same whenever 
a Muhammadan registrar ceases, either temporarily or per- 
manently, to exercise his functions. 

?abl 0 of fees. 16. A printed tabic of fees in the vernacular of the district 
shall be susi)endcd in some conspicuous place in every 
Mohammadan registrars office. 

17. The fees received by a Moliarnmadan registrar under 
sections 9 and 16 of the Act, and rules 21 and 50, may be 
retained by him as his lawful remuneration, provided that 
he duly pays for the registers and other articles supplied to 
him under rule 14i. All fees received by a District Registrar 
slnill be credited to Government in the same way as fe€)s 
reali/.ed tnicler the Indian Reijistration Act. 

LUendanoeat 18. Wlicn the attendance of a Moliarnmadan registrar is 
aarriages. the celebration of a marriage, the party requiring 

his attendance may make an application to the Moliarnmadan 
registrar, specifying the place and time of the marriage, and 
that officer may attend. 

19. It shall be lawful for a Mohammadan registrar to travel 
on circuit within his jurisdiction for the purpose of attending 
at the celebration of marriages, provided that at least 15 
days before the beginning of each month be affix at his office 
a public notice specifying the dates on which he will be at 
the several places which he purposes to visit; and on a 
written application made by any resident of such place, not 
less than one week before the date so fixed, he shall be bound 
to attend a-t the house of such resident at the time fixed for 
the celebration of the marriage. 
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20. Priority of application shall in all cases determine the 
order in which the Mohammadan registrar shall be bound to 
attend such marriages in case any question of precedence 
arise. 

21. Mohammadan registrars are at liberty to make their 
own terms as regards the extra fees to be given them for 
attending marriages. They are, however, prohibited from 
demanding fees beyond the following scale : — 

(1) For attending a marriage under rule 18 at a place and 

time fixed by the parties, Rs. 10, plus travelling 

' expenses at the rate of four annas a mile. 

(2) For attending the celebration of a marriage under 

rule 19 at a place and time fixed by the Registrar 
himself, Rs. 2. In such cases no travelling expenses 
will be charged. 

22. When a Mohammadan registrar is present at the 
celebration of a marriage, he shall make an entry of the fact 
in the Register of Marriages (A) ; and a copy of such entry 
shall be included in the copies to be made under sections 12, 

16, and 22 of the Act. 

23. If all the persons who, by section 1 1 of the Act, are Procedure on 
required to sign the entry of the marriage or divorce in the 

proper register, are not present, registration shall be deferred absence of anj 

Ml I. .1,1. . of the parties 

until they are all present ; provided that no marriage or di- 
vorce for registration of which application has been made 
within one month, as required by section 9, shall be regis- 
tered after the expiration of three months from the date on 
which the marriage or divorce was effected. 

24. The Mohammadan registrar shall satisfy himself whe- Procedure 
ther or not a marriage was effected by the persons by whom trat^nr^*" 
it is represented to have been effected in the following 


manner : — 
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(1) by exarniiiiDg the parties to the marriage, or, if either 

or both of them are minors, their lawful guardians. 
If the woman be a parda-nishin, her duly autho- 
rized vakil shall be examined instead of the 
woman ; 

(2) by examining the two witnesses who were present at 

the marriage. 

25. The Moharnmadan registrar shall satisfy himself 
whether or not a divorce, other than the kind known as 
khtda, was effected by the man by whom it is represented 
to have been effected by examining that man ; and if he be 
of the Shid, sect, by also examining the two witnesses to the 
divorce being effected. 

26. The Moharnmadan registrar shall satisfy himself that 
a divorce of tlie kind known as khnla was effected by the 
persons by whom it was represented to have been effected in 
the following manner : — 

(1) by examining the j)arties to the Jchula, provided that 

if the woman be a parda^nUldn, her duly consti- 
tuted vakil shall be examined instead of the woman ; 

(2) if the man be of the Slji^> sect, by also examining the 

two witnesses to the divorce being effected. 

27. The Moharnmadan registrar shall satisfy himself of 
the identity of persons appearing before him as witnesses of 
a marriage or divorce, unless they are otherwise personally 
known to him, by examining at least one witness to the 
identity of each person so appearing. 

28. In the case of any person appearing as the representa- 
tive of the man or woman (whether he appears as guardian 
or vakil), the Moharnmadan registrar shall satisfy himself of 
the right of such person to appear by examining such per- 
son. If a vakil so appear, the Moharnmadan registrar shall 
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further examine witnesses to the fact of the vakil having 
been duly authorized to appear. 

29. When the entry of the marriage or divorce has been 
made in the proper register, it shall be read over by the 
Mohammadau registrar to the persons who, by section 
are required to sign such entry. If they admit its correct- 
ness, the entry shall then be signed by them. 

30. When a person who cannot write signs his name by 
means of a mark, his name shall be recorded at length, and 
the writer shall also sign his name in attestation that the 
mark was affixed in his presence. 

31. If a Mohammadfin registrar discovers any elTor in the Correction of 
form or substance of any entry of a marriage or divorce made ^ 

by him, he may within one month next after the discovery 
of such error, in the presence of the persons married, or, in 
case of their death or absence, in the presence of two other 
credible witnesses, correct the error by entry in the margin, 
without any alteration of the original entry, and shall sign 
the marginal entiw and add thereto the date of such correc- 
tiori, and ho shall also make the like marginal entry in the 
copies thereof. 

And every entry made under this section shall be attested 
by the witnesses in whose presence it was made. 

And, in case a copy has beeri already sent to the registrar, 

Buch person shall make and send another copy thereof, con- 
taining both the original erroneous entry and the marginal 
correction therein made. 

82. No erasures shall be made with a knife in any register 
book or record, but mi.stakes shall be corrected when necessa- 
ry with the pen, and shall be invariably attested by the re- 
gistering officer. Corrections are not to be obliterated or 
blotted out, so as to be illegible, but a line is to be drawn 

17 
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register. 
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through erroneous words with the pen, so that they may re- 
main legible. 

33. The circumstances under which registration of a mar- 
riage or divorce should be refused are as follows : — 

(1) If the marriage or divorce was not effected within the 

jurisdiction of the marriage-registrar to whom 
application for registration is made. 

(2) If the application is not made by the persons speci- 

ffed in section 8 of the Act. 

(3) If application has been made after the expiry of one 

month from the date on which the marriage or di- 
vorce was effected. 

(4) If all the persons required by section 11 to sign the 

entry in the proper register fail to appear within 
the time limited for such appearance by the Mo- 
bammadan registrar under rule 24. 

(5) If the Mohammadan registrar fail to satisfy himself 

that the marriage or divorce was effected by the 
person or pei.son3 by whom it is represented to 
have been effected. 

(6) If the Mohammadan registrar fail to satisfy himself 

as to the identity of the persons appearing before 
him and alleging that the marriage has been 
effected. 

(7) In the case of any person appearing as the representa- 

tive of the man or woman (whether be appear as 
guardian or as vakil), if the Mohammadan regis- 
trar fail to satisfy himself of the right of such 
person to -appear. 

(8) If one of the parties applying for registration of mar- 

riage, or if tbe man applying for the divorce, ap- 
pear to be of unsound mind. 



ACTS RELATING TO MOHAMMADAN LAW. 12’J 

34. In cases 2 and 8 the order of refusal shall ordinarily Rofnanl de. 
be deferred till one month has elapsed from the date on 

which the marriage or divorce was effected ; but if the 
parties declare their inability to comply with the require- 
ments of the law, or for any other reason wish that registra- 
tion should at once be refused, this may be done. 

35. The reasons for refusal to register to be recorded under 
section 20 shall be concisely and clearly stated in each parti- 
cular case. When registration is refused under clause 5, 6» 
or 7 of rule 34, the Muhammadan registrar shall record the 
grounds of his decision. 

36. Fees paid under section 9 shall not be refunded unless oaaei 

. . , _ - _ 1 1 V may be 

registration is refused for one of the reasons numbered (1), refunded 

(2), (3), and (8) in rule 34. Fees and travelling allowances 

paid for the attendance of Mohammadan registrars at the 

celebration of marriages shall be refunded only in cases 

where the Mohammadan registrar does not attend. Fees 

paid for searches in the registers and indexes, or for copies 

of entries, shall be refunded only when the searches are not 

made or the copies not given. 

37. The refund of fees paid to a Mohammadan registrar Manner of 
shall be made by him at once on application, and he shall 

take and file a receipt for the amount of such repayment 
from the person to whom it is made. 

38. When a register book is closed a certificate to that 
effect shall be appended at the close of the written portion, volume, 
and a certificate showing the number of pages written upon 

shall be entered on the first page. 

39. The registers and indexes shall bo kept in Urdu. bo used^^ ^ 

40. The " year" referred to in section 7 of the Act shall 
be a year of the Christian era, commencing on the 1st 
January and ending on the 31st December. 
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tsdexeB. 


Catalogue. 


41, The index to marriages and divorces shall be prepared 
from registers A, B, and C, and contain the following par- 
ticulars ; — 


1. Name of party. 

2. Father's names. 

3. Residence,’’^ 

4. Place of registration. 

5. Year oi registration. 


6. Serial number for the year. 

7. Book. 

8. Volume. 

9. Page. 


42. Names shall be indexed according to their first letter, 
and shall be arranged in the order of the Urdu alphabet. 
A mere title or designation of race shall not be taken as 
the index word. 

Thus Shaikh Ramzan will be indexed Ramzan, Shaikh ; 
Mir Aulad Ali — Aulad Ali, Mir. 


43. A catalogue in form given below shall be kept up and 
permanently preserved in every Mohammadan registrar’s 
office, and on the occasion of every transfer of records the 
officer receiving charge of the records shall compare them 
with the catalogue and certify therein that he has found 
them correct. Whenever any of the records are transferred 
to the district office, the fact shall be noted in the column of 
remarks, together with the date of transfer: — 


^ Reaidenoe inoludes village or town, poUoe-station, a-nd district. 
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Form of Catalogue, 


1 

Serial No. 

District or sub-district to 
which the books relate. 

Year. 

Title of book. 

1 

Volume. 

Number of entries in each. 

Number of pages written i 
on. 

Rsmabkb. 




i 

I 





44. In district oflSces the following records shall be pre- 
served in perpetuity ; — 

All register-books A, B, and C, and their indexes. 

The catalogue. 

Begister of refusals. 

Register of appeals. 

Reports of the destruction of records, and list of papers , 
destroyed. 

45. The following records may be destroyed after the Destmotionc 
expiration of three full years from the period to which they 

relate : — 

Applications for registration or for attendance at the cele- 
bration of marriages under rules 18 — 19. 

Applications for search or copies of extracts. 

All correspondence, whether in the vernacular or in 
English, which is of an ordinary routine character, and 
^ which the registrar considers may be destroyed. 
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Search and 
sopies. 
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46. No records or papers whatever shall be destroyed 
without the previous sanction of the Inspector-General. 

47. Applications for search in the records, or for copies of 
extracts therefrom, shall be made in writing; no stamp shall 
be required on such applications. Applications made to the 
District Registrar shall be entered in the register kept by 
him for that purpose. Applications made to the Muhamma- 
dan registrar shall be filed by him, the date of application and 
the date on which a search was made, or a copy delivered, 
being noted on the back of the application. If the register 
from which an extract is required has been transferred to 
the District Registrar or other person under section 23, 
the application, together with the presciibed fee, shall be 
forwarded by the Mohammadan registrar to such District 
Registrar or other person at the expense of the applicant. 

48. A call for information from any court shall, if it neces- 
sitates search in the registers, be accompanied by the neces- 
sary fee for search. Officers of Government shall be per- 
mitted to inspect the registers without fee; but if the pro- 
duction of a register in any court is required, it shall be pro- 
duced by the Mohammadan registrar or other officer whom 
the District Registrar may depute for the purpose, who will 
be entitled to claim payment of his expenses like any other 
witness. 

49. Besides the fees leviable under section 16 of the Act, 
a fee of eight annas may be charged for extracts and copies 
of orders and records not otherwise provided for in the law. 

R. L. Mangles, 

Offg, Sect/, to the Govt of Bengal. 


The A aguet 1876. 
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THE INDIAN LIMITATION ACT. 

No. XV. OF 1877. 

An Act for the Limitation of Suits, and for other 
purposes. 


SCHEDULE II. 

First Division — Suits. 


No. 

Description of Suit. 

Period of 
Limitation. 

Time from which 
period begins to 
run. 

103 

By a Mohammaflan for exigible 
dower (Mu*ajjal). 

Three years. 

Wlien the dower is 
demanded and re- 
fused, or (where 
during the con- 
tinuance of the 
marnage no such 
demand has been 
made) when the 
marriage is dis- 
solved by death 
or divorce. 

104 

By a Mobaminadan for defeiTcd j 
dower (Mu’wajjal). 

Ditto. 

When the mar- 
riage is dissolved 
by death or 
divorce. 

125 

Suit during the life of a Hindu 
or Moharamadan female by a 
Hindu or Mohamniadan who, 
if the female died at the date of 
instituting the suit, would be 
entitled to the possession of 
land, to have an alienation of 
such land made by the female 
declared to be void except for 
her life or until her re-marriage. 

Twelve years. 

The date of the 

1 alienation. 

141 

Suit by a Hindu or Mohainnia.- 
dan entitled to possession of 
immoveable property on the 
death of a Hindu or Moham- 
madan female. 

Ditto. 

When the female 
dies. 


ISI 
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ORIGIN OF MOHAMMADAN LAW. 

( Skamachnrn Sircar's Mohammadan Laio, Part pp. S 
to 23 : Tagore Law Lectures, 1873,) 

The origin of this law is ' Al-Kurdn) or ‘ The KurAn*y 
and the Kurdn is believed by the orthodox MuAsalmdns to 
have existed from eternity, subsisting in the very essence of 
God. The Prophet himself declared that it was revealed to 
him by the Angel Gabriel in various portions, and at differ- 
ent times. Its texts are hold by the Muhammadans to be 
unquestionable and decLsive, as being the words of God 
(Kalamullah), transmitted to man through their Prophet, 
or, as he is emphatically called (by the believers), “the last 
of Prophets, Muhammad, the Apostle of God,” Besides 
inculcating religion and theology, the Kurdn contains also 
passages which are applicable to jurisprudence, and form the 
principal basis of the Sharaa. Thus the law of the Musul- 
tnans is founded upon revelation and blended with their 
religion, the Kurdn being the fountain-head and first 
authority of all their laws, religious, civil, and criminal. But 
whenever the Kurdn was not applicable to any particular 
case, which happened as the social relations and wants of 
the Muhammadans became more extended, recourse was had 
to supplement its silence to the Sunnat or Sunnah,^ — that 
is, to whatever the Prophet had done, said, or tacitly allowed ; 
and also to Hadis, is, to the Prophet’s sayings, or the 
narration of what was said or done by him, or was in silence 

* When in the nominatiro case of the singular number, the word 
* SuwnaV is commonly pronounced * Sunnah* 

t Hadis, though in the singular number (having Ahadis for its plural), is 
in law generally used in the plural sense. 
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upheld by him. All these are considered by the orthodox 
Muhammadans to be the supplement to the Kuran^ and 
nearly of equal authority. The Sunnat and Hadis never 
were committed to writing by, or in the time of, the Arabian 
Legislator. x\t the time of Muharamad^s death, the Sunnat 
with the Kurdn formed the whole body of the Law. I 
leave with you/^ said the Prophet, “ two things, which, so 
long as you adhere to them, will preserve you from error. 
These are the book of God and my Sunnat.^' 

After the death of Muhammad various competitors came 
forward claiming to succeed to the Khilafat,' and divided 
the people into rival and discordant factions. 

But, notwithstanding that, the Sunnat, as well as Hadis, 
was preserved, from hand to hand, by authorized persons, 
and applied to many questions relating to things, both tem- 
poral and spiritual, touched upon in the Kurdn. After 
Muhammad^s death, the Sunnat and Hadis, though not re- 
corded, were cited by his surviving companions in order to 
decide occasional disputes, and to restrain men from certain 
actions which the Prophet prohibited : and thus, in the pro- 
cess of time, they became the standard of judicial deter- 
mination. 

The articles of law, or, in other terms, the command- 
ments and prohibitions of God,^* says Ibnu Khaldhn, were 
then borne (not in books, but) in the hearts of men, who 
knew that these maxims drew their origin from the book 
of God and from the doings and sayings of the Prophet. 
Under these circumstances, the traditions very soon in- 
creased to such an extent that it became not only advisable, 
but also necessary, to make collections of them, and to 
separate those which were authentic from those which 

were of doubtful authority.^' 

^ ^ ^ 

I * Khil^faV EUgni^B vicoregency, lieuteuaupy, well as imperial dignity. 

18 
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Although the Kurdn was believed aud received by all the 
Muhanmiadans as the words of the Most High, yet the 
discrepant iutei’pretatious of many of the material parts 
thereof given by the different expositors, the difference 
of opinion among the learned as to the principles or 
articles of faith (iisul). the aVlmission of particular Ahddis 
by some doctors, and the rejection of tlie same by others, 
also the difference in the acknowledgment of d particular 
person or persons as being the Imam or Irn&ms, created 
different sets of doctrines; and the followers of each of 
such sets constituted a particular sect.^ 

* * * * 4 : 

In addition to the Kurdii, Snnnat and Hadis, there are 
the Ijmaa (concurrence), and Kiyas (ratiocination), which 
respectively form the third and fourth sources of Muham- 
madan law. The Ijmaa is composed of the decisions and 
determinations of the Prophet^s companions (Sahabah), 
their disciples, the pupils of the latter (T^biun), and other 
learned men. Like the Sunnat, the Ijinaa too was ori- 
ginally preserved in memory by learned men, who made 
the study and memorial preservation of the Sunnat and 
Ijmaa, as well as of the Kurdu, their special duty. These 
learned men were called ‘ Ildfiz’® (preserver in memory), 
and in commuiii(?uting their narratives to their disciples 


1 Tlie sects so formed are seventy-three in number. Of iheso seventy- 
three beets, ten are stated in the (ihuufyat-nt-Taliblii to be the principal, 
namely, — 1 — The Sunni; 2 — Khiriji; ft — Shiah; 4 — M Ucatissili ; 6 — Mur- 
jiyah ; 6 — Mubhabbihah ; 7 — Juhmiyah ; 8— Zardriyah ; 9 — NajjAriyah ; 
and 10 — KilAbiyah. Of these, the Sunnis coustituto but one general sect, 
the Khdrijis are sub-divided into fifteen classes, the Muatizilis into six, the 
Murjiyalis into twelve, and the Shiahs into thirty -two, and the J ulitniyahs, 
Najjitriyahs, Zarariyahe^ and KilAbiyahs form one sect each. 

2 The appellation of lUfiz has been recently given to any one who knows 
the Kurdn by heart ; b»it formerly it was used by the Sunni Doctors to 
designate those who had committed to memory the Kurdn, the Sunnat and 
the SIX sahihs or oollcctious of Aliadis, and who could cite the Jsn&d with diB« 
elimination. 
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they made mention of the persons from and through whom 
those had successively passed before they came into tlicir 
possession. This mention is termed Isndd^ (support), and 
according to the credibility attached to the narratives 
whose names arc cited as Isndd depended the authenticity 
and authority of tlie tradition and Ijmm so related. 

The Kiyas (ratiocination) which is the fourth source of 
the Muhammadan law among the Sunnis, and which consists 
of analogical deductions, derived from a comparison of the 
Kurin, the Hadis and the Jjmaa, when these do not apply 
either collectively or individually to any particular case, 
is also allowed, with a greater or less extension of limit, by 
the different sects of the Sunnis ; some, however, refusing 
its authority altogether. 

Altlvough the Knt'dn, the traditions (or Hadis, including 
Sunnat), the Ijima and the Kiyas are the four sources upon 
which the law of the Sunnis is based, the Kurdn, being the 

a 

origin thereof, the Hadis, the second in authority to the 
Kurdii., the JJinaa, the third, and the Kiyas, the fourth, 
and although these are received in common l)y the Sunni 
sect, yet the circumstance of particular traditions being 
collected by some compilers, and not by others, also that of 
some traditions being received as authoritative by certain 
Doctors and rejected by others, also that of different con- 
structions being put to, and interpreUitions given of, several 
of the Ahddis by the commentators thereof, and also that of 
the Doctors considerably dill'eriug in their conclusions, as 
well as the difference in the exercise of Kiyas, Las given 
rise to different sets of opinions or doctrines within the sect 
itself. 

1 An allegation on the authority of another, whence " support," 
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BASIS OF MUHAMMADAN LAW, 

(MacnaglUen's Preliminary Remarks, Muhammadan Law.) 

The provisions of the Muhammadan Law of Inheritance 
have for their basis the following passages of the Kurdn 

God hath thus commanded you concerning your children. 
A male shall have as much as the share of two females ; but 
if they be females only, and above two in number, they 
shall have two-third parts of what the deceased shall leave ; 
and if there be but one, she shall have the half : and the 
parents of the deceased shall have each of them a sixth 
part of what he shall leave, if he have a child ; but if he 
have no child, and his parents be his heirs, then his mother 
shall have the third part : and if he have brethren, his 
mother shall have a sixth part, after the legacies wliich he 
shall bequeath, and his debts be paid.' Ye know not whether 
your parents or your children he of greater use unto you. 
This is an ordinance from God, and God is knowing and 
wise. Moreover, ye may claim half of what your wives 
shall leave, if they have no issue ; but if they have issue, 
theu ye shall have the fourth part of what they shall leave, 
after the legacies which they shall bequeath, and the debts 
be paid ; they also shall have the fourth part of what ye 
shall leave in case ye have no issue ; but if ye have issue, 
then they shall have the eighth part of what ye shall leave, 
after the legacies which ye shall bequeath, and your debts be 
paid : and if a man or woman's substance be inherited by 
a distant relation, and he or she have a brother or sister, each 
of them two shall have a sixth part of the estate ; but if 
there be more than this number, they shall all be equal 
sharers in the third part, after payment of the legacies which 
shall be bequeathed and the debts, without prejudice to the 
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heirs/'* " They will consult thee for thy decision in certain 
eases : say unto them, God giveth you lliesc determinations 
concerning the more remote degrees of kindred. If a man 
die without issue, and have a sister, she sliall have the half 
of what he shall leave; and he shall be licir to her, in case 
she have no issue ; but if there be two sisters, they shall 
have between them two-third parts of what he shall leave : 
and if there be several, both brothers and sisters, a male 
shall have as much as the portion of two females.”* 

FURAIZ OR INHERITANCE. 

{Baillit^s Digest of Muhammadan Law, fp. 693 — 704.) 

‘ Fuiuiz' is the plural of furceznt, a derivative from furz, Definition, 
which, as rendered in the dictionaries, means, ' appointment, 
precision, explanation,’ and is applied in law to anything 
that is established by precise and conclusive evidence. This 
branch of law is termed furaiz, because the siham, or shares, 
in a deceased person’s property, have been expressly 
appointed or ordained, and are based or established on 
precise and conclusive evidence. So that there is an agree- 
ment between the ordinary and legal acceptations of the 
word. 

The estate of a deceased person is applicable to four differ- Funeral ex<| 
ent purposes — his funeral, his debts, his legacies, and the 
claims of his heirs. The funeral comprises the washing, 
shrouding, and interring of his body j all of which are to be 
performed in a manner suitable to his condition ; and for 
the necessary expenses incurred thereby, all his property is 
liable, save only property which is subject to some special 
charge, as a pledge, for instance, to which the pledgee has a 
preferable right. 


1 Sale’s Kurdn^ pp. 94 and 9$, Vol. L 


2 Sale's Kurdn, p, 127. 
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I Thra debts. Debts arc next to be paid j and debts may be wholly of 
' health or wholly of sickness, or partlyof health ai»d partly of 

sickness. If they are wholly debts of health, or wholly debts 
of sickness, they are all alike, and none is entitled to any 
preference. If they arc partly debts of health, and partly 
del)ts of sickness, the former are preferred if the latter 
can be established only by the acknowledgment of the 
deceased. But when the debts of sickness can l)e established 
by proof, or have been openly incurred for known causes, 
such as the purchase or destruction of property, or the 
proper dower of a wife, the debts of sickness are on the same 
footing as those of health. Debts not actually due at the 
time of the debtor’s death, become payable immediately on 
the occurrence of that event, because the privilege of post- 
pouement is a personal right which dies with him. The 
death of a creditor has not the same effect, because the 
person to whom the right of delay belongs is still alive.* 

Next lega- Legacies are next to be paid out of a third of what 
^ut**£a*ibW pJiyoicut of funeral expenses and debts, unless 

ot the re«due. the licirs allow them beyond a third. Then the residue is to 
be divided among the heirs, according to their shares in the 
inlieritaucc. This, or the preference of a legatee to the heirs, 
is only when the legacy is of something specific j for if it be 
a confused legacy, as the bequest of a third or a fourth, it has 
110 right to preference. Nay, the legatee in that kind of 
legacy is a partner with the heirs, and his interest rises or 
falls with any increase or diminution of the testator’s estate. 

, Oroundiof *’*gl*<' *0 inheritance is founded on three different 

ipheritanco. qualities — nusub, which is kurahat, or kindred; special 
I cause, which is marriage, that is, a valid marriage, for there 

f' are no mutual rights of iuheritauce by a marriage that is 


1 Jmhurrut^-NeyyevoA, Chap. MorUbvhut- 
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invilid or void, according to all;* and 'svhich is of 

tvo kinds — ivida of emancipation, and wuia of moo^ualatj 
or mutual friendship ; the superior being the heir to the 
inferior in l)Oth kinds, and not the inferior to the suj)crior, 
unless when there is a special condition, as when he has 
said, ^If 1 die, my property is an inheritance to these, ^ when 
the inferior would be heir to the superior. 

There are three different kinds of heirs — ashah ool faraiz^ 
or sharers, asnhdt,^ or agnates, and zuvool arliam, or 
uterine relatives. The two last have been termed, from 
their position in the inheritance, residuaries and distant 
kindred.® The sharers are first ; then the residuary by 
nusubj or kindred ; then tlie residuary for special cause, or 
the emancipator, whether male or female;* then the 
residuary of the emancipator. After this, there is the return, 
that is, when there are sharers, hut none of these residuaries, 
the surplus, if any, reverts to the sharers. Next arc the 
distant kindred. After them the moiola of mutual friend- 
ship. Then a person in whose favour the deceased has made 
a declaration of nusub^ or descent, as against anotlicr, but 
not such as to establish his descent, and has persisted in such 
declaration to his death. In this, three conditions are im- 
plied. The declaration of descent must be as against an- 
other, as, for instance, when the deceased has declared a 
person of unknown descent to he his brother, which involves 
a declaration against his father that the person is his son. 
The declaration must be such as not to establish the descent 
of the person acknowledged, as when it is not acquiesced in 

1 Do&rr ool Moohhtar, p. 8.^2, from wliicli it appears that, with regard 
to this effect of an invalid marriage, there was uo dififereuce of opiuion between 
Aboo Huneefa and his two disciples. 

2 PL of asubut, usually pronounced asubuL 
8 By Sir William Jones, in his translation of the Sirajiyydii, 

4* Shureefea, p. 9, 


Three di 
ferent kiu< 
of heirs. 
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f Twelve 
sharers. 


Ten of which 
are by numb. 

Three males. 
1. The father. 


2. True 
grandfather. 


by the father. And the acknowledger must die without' re* 
tracting his acknowledgment.* The person next in succts- 
sion is one to whom the deceased has bequeathed the whole 
of his property. And> lastly, the beit-ool-nial, or public 
treasury. 


Of Shabers. 

Sharers are all those for whom shares have been ap- 
pointed or ordained in the sacred text, the traditions, or 
with general assent. And they are in number twelve 
persons ; of whom the rights of ten arc founded on nuaub 
or kindred, and of two, on special causes. Of the former 
there are three males, and seven females. The first of the 
males is the father, who has three states or conditions : 
one, when he has merely a share, which is a sixth ; and it 
is when the deceased has left a son’s son, how low soever. 
Another, when he is merely the residuary ; and that is 
when there is no successor but himself, and he takes the 
whole property as residuary, or when there is only a sharer 
with him, who is not a child, nor child of a son (how low 
soever), as a husband, a mother, or a grandmother, and 
the sharer takes his share, and the father takes what 
remains as residuary. And the third state is when 
he is both a sharer and the residuary; as when there 
are with him a daughter and a son’s daughter, and he 
has a sixth as a sharer, the daughter, a half, or two- 
thirds when there are two or more daughters, — the son’s 
daughter, a sixth, and the father, the remainder as re- 
siduary. The second of the males, entitled by nu»ub, 
is the true grandfather, and he is defined to be one into 
whose line of relationship to the deceased no mother enters. 


1 Shur^fita, p. 11. 
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as the father^s father, or the father^s father^s father; one Fake grand 

into whose relationship to the deceased a mother enters ^ 

being termed a false grandfather, as the father of the 

father's mother. The true grandfather is entirely excluded 

by the father ; but in default of him comes into his place, 

save that he does not, like him, reduce a mother's share 

to a third of the residue, nor entirely exclude a paternal 

grandmother. He excludes, however, all the brothers and 

sisters of the deceased, according to Aboo Iluneefa, with 

whom the fuiiua concurs. The third of the males entitled 3. Half bro- 

by misub is the half brother by the mother, whose share, ^aother.^ 

when there is but one, is a sixth ; or when there are two or 

more of them, a third, which is equally divided among 

them all. 

Of females who are entitled by nusuh, the first is the Seven fe 

daughter, whose share, when she is alone, is a half ; and The 

when there are two or more daughters, they have two-thirds 

between them. When there arc both sons and daughters, 

the sons make the daughters residuaries witli them, the 

share of each son being equal to that of two daughters. 

The second are the son's daughters, who, when there is no 2. Son's 

diiiughter. 

cWld of tlie bias, are like daughters, one taking a half, 
and two or more takiug two-thirds between them. When 
there is a son, the children of a son take nothing j when , 
there is one daughter, she takes a half, and the son^s 
daughters have a sixth j and if there are two daughters, they 
take two-thirds, and there is nothing for the son’s daught- 
ers. That is, when there is no male among the children 
of a son ; but if there is a male, he makes the females 
(whether his sisters or cousins) residuaries with him, so 
that if there were two daughters or more of the loins, they 
could have two-tliirds between them, and the remainder 
would pass to the children of the sou, in the proportion 

19 
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of two parts to tho males and one part to the females. 
Though the male were in a grade below them, he would 
make them residuaries with him; so that the remainder 
would be between him and them in the same proportion, 
or two parts to each male, and one to each female. Thus if 
there were two daughters, a son’s daughter, the daughter of 
a son’s son, and the son of a son’s son, the daughters would 
take two-thirds, and the remainder be between the son’s 
daughter and all below her, in the proportion of two parts 
to the male, and one part to each female. The principle 
in this case is that a son’s daughter becomes a residuary 


with a son’s son, whether he is in the same or a lower 
8. The mo- grade with herself, when she is not a sharer.^ The third 
of thfe females entitled by nusub is the mother, who, like 
the father, has three states or conditions. One, when 
there is with her a child or child of a son, how low 
soever, or two or more brothers or sisters of the whole or 
half blood, and on whatever side they may be, and then 
her share is a sixlh. Another, when there are none of 
these, and then her share is a t/iird. And a third case is 
when there is a husband or a wife, and both parents ; and 
then the mother has a third of what remains, after deduct- 
ing the share of the husband or wife, and the residue is 
to the father according to all opinions. But if in the place 
* of the father there were a grandfather, the mother would 
have a third of the whole property for her share. The fourth 
is the true grandmother, as the mother’s mother, how high 
father’s mother, how high soever. Everyone 
into whose line of relationship to the deceased a mother 
enters between two fathers, is a false grandmother. The 
share of the true grandmother, on the father’s or the 


? qualificfttion prevent! any injury to her by the appHcation of the 
pnnoiple. See Jf. £. leoo&d option, p. 88. 
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mother’s side, is a sixths whether there be one or more ; all 
partaking of it equally who are in the same degree. When 
there are two grandmothers, one of whom is related to the 
deceased on both sides^ and the other only on one sidCi 
Aboo Yoosuf has said, and there is one report to the same 
eiiect from Aboo Huneefa, tha^t the sixth is to be divided 
between them equally, and the futwa is in accordance with 
this opinion. The fifth are full sisters, and their share is “ 

a half when there is only one, and two-thirda when there 
are two or more. When there is a full brother with them, 
the male has the share of two females ; and when there are 
daughters, or daughters of a son, the full sisters take the 
residue. 1 The sixth are half sisters by the father, and they 

tors by tbo £ 

arc like full sisters when there arc none, one taking a half tlicr. 
and two or more two-thirds in that case ; with one full sister, 
they take a sixth, which makes up the two>thirds. But 
with two full sisters they have no portion in the inheritance, 
unless there happens to be with them a half brother by the 
father, to make them residuaries, when the full sisters take 
their two-thirds, and the children of the father only have 
the residue between them, in the proportion of two parts to 
the male, and one part to each female. The seventh arc ^ 
half sisters by the mother ; of whom, when there is one, she mothw. 
takes a sixth, and when there are two or more, they take a 
third. But all brothers and sisters are excluded by a son or 
son’s son, how low soever, or a father, by general agreement* 
and also by a grandfather, according to Aboo Iluueefa. And 
children of the father (that is, half brothers and sisters on 
his side) are excluded not only by these, but also by a full 
brother ; and children of the mother (or half brothers and 
sisters on her side), are excluded by a child, though a 
. daughter, and by the child of a son, a father, and a grand- 
father, by general agreement. 

1 iTor the reason, see AT. I/* /*» Second lUditiou, pi 40. 
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Sharers for 
pecial cause. 
Husband. 


Number of 
lares, and the 
arsons entitl- 
1 to them. 

A half. 


A fourth. 


An eighth* 


Two-thirds. 


A third. 


A sixth. 


The two sharers who are entitled for special cause are 
the husband and wife. The share of a husband is a half, 
when there is no child nor child of a son, how low soever ; and 
a fourth with a child or child of a son. The wife’s share is 
a fourth in the former of these cases, and an eighth, in the 
latter ; the fourth or eighth, as the case may be, being 
equally divided among all the wives, when there are more 
than one. 

The shares appointed or ordained by the sacred text are 
six in number : — a half, a fourth, an eighth, and two-thirds, 
one-third, and a sixth. A half is appointed for five different 
persons. It is the share of a husband when the deceased 
has left neither a child nor child of a son; the share of 
one daughter of the loins, and the share of a sou’s daughter, 
when there is no daughter of the loins ; and the share of the 
full sister, and of the half sister on the father’s side, when 
there is no full sister. A fourth is the share of two persons, 
that is, of a husband, when the deceased has left a child, or 
a child of a son, and of a wife or wives, when he has left 
neither child nor child of a son. An eighth is the share of 
one or more wives, when the deceased has left a child or 
child of a son. Two-thirds arc the share of four different 
persons — the share of two daughters or more of the loins ; 
the share of two or more daughters of a son, when 
there is none of the loins ; the share of two full sisters or 
more, or two half sisters by the father, when there is no full 
sister. A third is the share of two persons — that is, of a 
mother, when the deceased has left neither a child nor child 
of a son, nor two brothers or sisters ; and the share of two 
children or more of a mother, whether they be male or 
female. And a sixth is the share of six persons. The share 
of a father, when the deceased has left a child or child of a 
•on i the share of a grandfather^ when there is no father ; 
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the share of a mother^ when the deceased has left a child or 
child of a son^ or two brothers and sisters ; the share of a 
single grandfather, or of several grandmothers, when there 
are more at the time of inheriting ; the share of a son’s 
daughter with a daughter of the loins, to make up two- 
thirds ; and the share of one child of the mother, whether 
male or female. 

Of AsubIt or Residuaries, 

The a subfit are all persons for whom no share has Three classes 
been appointed, and who take the residue after the sharers 
have been satisfied, or the whole estate when there are none. 

They are of two kinds : rcsiduarics by numh, or kindred 
to the deceased, and residiiaries for special cause. Of the 
former there are three classes : residuaries by themselves 
or in their own right, residuaries by another, and resi- 
duaries with another. 

The residuary by himself or in his own right is defined . 1- Residuary 
to be * every male into whose line of relation to the de- rightl^** 
ceased no female enters^ ; and such residuaries are of 
four sorts — the offspring' of the decased, and his root, the 
olBFspring of his father, and the offspring of his grand- 
father. Hence the nearest of the residuaries is the son ; 
then the son^s son, how low soever ; then the father ; then the 
grandfather, or father’s father, how high soever ; then the 
full brother ; then the half brother by the father ; then the 
son of the full brother ; then the son of the half brother 
by the father;® then the full paternal uncle ; then the half 
paternal uncle by the father ; then the son of the full pater- 
nal uncle; then the son of the half paternal uncle by 
the father;® then the full paternal uncle of the father; 

1 Jooza, literally, part of the deceased. 

2 Then their sons, how low soever, in the same manner, the full blood 
being preferred to the half blood at each stage of descent. — Sirajiyyah^ 
pp. 48, 4D. 8 Then their sons, how low eoevor.^/6tc{. 
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tLen the half paternal uncle of the father on the father^s 
side ; then the son of the father’s full paternal uncle ; then 
the son of the father’s half paternal nnele on the father's 
side ; then the paternal uncle of the grandfather ; then .his 
son, how low soever.* 

Wli«n there When there are several residuarics in the same degree, 
the property is divided between them by bodies, not by 
Capita and not per stirpes) , As, for instance, 
when there is a son of one brother and ten sons of another, 
or the son of one paternal uncle and ten sons of another, 
the property is to be divided into eleven parts, of which 
each takes one part. 

Kasiduariog The residuary by another is every female who becomes 

Iqr another, jg made a residuary by a male who is parallel to her j 

and such residuaries are four in number : a daughter by a 


1 The Muhoot is the authority cited, and it is confirmed by tho DootT ool 
Moohhtai% p 851. To these I can now add the Sirajiyyah,, though the direct 
detail of the residuaries stops at the sons of tho paternal uncles, and 1 failed, 
when preparing * Tho Muhammadan Law of Inhciitance/ to observe that it is 
carried, by implication, to the full extent of the paternal uncles of the grand* 
father. Thus the author, after stating that the sou of the full brother is 
preferred to tho sou of the half brother by the father, proceeds to say that 
‘ The same rule is applicable to the paternal uncles of tlie deceased, then to 
the paternal uncles of his father, and then to the paternal uncles of his graud* 
father words that are plainly inconsistent with a limitation of tho succession 
to the offi^pring of the * nearest grandfather,* as might, at first sight, be in- 
ferred from Sir William Jones* translations of the passage. See the examina- 
iiou of it in tho treatise above mentioned, Ist od., p. 78, 2ud ed., p. 47* The 
detail of the residuaries is not carried farther in any of the authorities than 
the uncles of the grandfather ; bub it would have been superfluous to do so, 
as the grandfather had been already defined to be a father’s father, how 
high soevei\ So that the detail is, in reality, co-extensive with tho definition, 
and the succession of residuaries in their own right as unlimited in the col* 
lateral as it is in the direct lino, where it is expressly said to be ‘how low 
and how high soever.* In several cases decided by tho superior Courts in 
India, descendants of a great-grandfather have been founded entitled to 
succeed as residuaries. See Bhauoo Beeboe v. Imam Bukhsh, JRep. S/D* A, 
CulctUta, Vol. I, p. 68 ; Sheikh Moohummud Buksh v. Shurf-oon-Kissa 
llegutn, M. L* 7., p* 82 t and Mohadeen Ahmud Khan v. Syed Mohamed and 
another, High Court of Madras lieports, Vol. 1, p. 92, and Indian Jurist 
HeportSt p, 132. See farther, iW. L> /., 2nd edition, p. 60, where it is infer- 
red from a passage in the Shurccfeca^ p* 176, that there is no limit to the 
succession of the residuaries in the collateral, any more than in the dii'ect 
line* 
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son, a son’s dangliter by a son’s son, a full sister by her 
brother, and a half sister by the father by her brother. 

The remaining residuaries, that is, all besides these, take 
the residue alone, that is, the males take it without any 
participation of the females : andL they are also four in 
number ; the paternal uncle and his son, the son of a 
brother, and the son of an emancipator. 

The residuary with another is every female who becomes 
a residuary with another female, as full sisters or half 
sisters by the father, who become residuaries with daugh- 
ters or sons’ daughters. 

The residuaries of a loulud-oos-zina and of the son of an Residnnrief 
imprecated woman are the moowaleea^ of their mothers ; dim, and son 
for they have no father, and the kurahut, or kindred of mooid,» 
their mother, inherit to them, and they inherit to them. So 
that if the son of an imprecated woman should leave a 
daughter, a mother, and the imprecator, the daughter 
would take a half, the mother a sixth, and the remainder 
would revert to them as if he had no father. If besides 
these there were also a husband or a wife, he or she would 
take his or her share, and the remainder be between the 
others, either as share or as return. And if he should leave 
his mother, a half brother by the mother, and a son of the 
imprecator, the mother would take a third, the half brother 
by the mother a sixth, and the remainder would revert to 
them, there being nothing for the son of the imprecator, 
as the deceased has no brother on the side of the father. 

When the child of the son of an imprecated woman dies, the 

1 PI. of Mowla, which eignifiea both emancipator and emancipated, though 
it also means the son of a paternal uncle. It is here, I think, to be taken in 
the sense of emancipated ; in which sense it occurs in a section of the FnU 
Al; Vol. II, p. 490, that treats of appropriations for the benefit of MowaUes^ 
moodMurt, and oom-i’^uluds. The mothers in the text would thus bo 
women free by origin who had emancipated slaves, and whose freed men 
would become residuaries to their illegitimate children* See JDoorr qqI Mookh- 
far, p. 
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family of liis father inherit to him, being his brothers ; but 
the family of his grandfather, who are his paternal ancles, 
and their children, do not inherit to him. The same is true 
of the wuhtd-ooc-zina, except that there is a difference be- 
tween them in one case, jvhich is that the tuwam or twin of 
the wulud-ooz-zina inherits only as a half brother by the 
motlier, while the twin of an imprecated son inherits as a 
full brother.* 

Among re. When there are several residuaries of different kinds, one 
il&runt ** residuary in himself, another a residuary by anotlier, and 
iewest ispre third a residuary with another, preference is given to 
erred. propinquity to the deceased ; so that the residuary with an- 
other, when nearer to the deceased than the residuary in 
himself, is the first. Thus, when a man has died, leaving a 
daughter, a full sister, and the son of a half brother by the 
father, a half of the inheritance is to the daughter, a half 
to the sister, and nothing to the brother's son, because the 
sister becomes a residuary with the daughter, and she is 
nearer to the deceased than his brother’s son. So, also, 
when there is with the brother’s son a paternal tutcle, there 
is nothing to the uncle. And in like manner when in the 
place of the bother’s son there is a half brother by the father, 
there is nothing for the half brother.^ 

BesiduarieB The residoaries for special cause are the emancipator, and 
^ special residuaries in the same way as has been already 

mentioned. 


1 A man may deny one o! twins and acknowledge the other, but in that 
case +he paternity of both is established {Eidayah, Yol. II, p, 826) ; so that 
each is full brother or sister to the other. 

2 Because strength of propinquity, cu!' being the master of two propinquities, 
is preferred to being master of one.— -ilf. L% /., 2ad Ed», p. 67* 
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Or Distant Kindred.* 

The distant kindred are all relatives who arc neither Definition, 
sharers nor residuarics, and they are like the residuaries 
insomuch that when there is only one of them he takes 
the whole property. Of the distant kindred there are four 
classes. The lirst comprises the children of daughters and 
sons’ daughters ; the second are the false grandfathers and 
false grandmothers ; the third are the daughters of full 
brothers and of half brothers by the father^ the children 
of half brothers by the mother, and the children of 
all sisters ; the fourth are the paternal uncles by the mother 
(that is, the half brothers of the father by the same mother) 
and their children, paternal aunts and their children, 
maternal uncles and aunts and their children, and the 
daughters of full paternal uncles and half paternal uncles by 
the father. These, and all that are connected with the 
deceased through them, are his distant kindred. 

The first class of the distant kindred is first in the sue- Order of m 
cession, though the individual claimant should be more 
remote than one of another class. The second is next ; then 
the third ; then the fourth ; according to the order of the 
residuaries. And this has been adopted. Nejsaboorce 
has stated in his Book on Inheritance, that none of the 
second class can inherit, though nearer to the deceased, 
while there is one of the first, though more remote ; and 
in like manner as to the third with the second, and the 
fourth with the third. And he has said that this has been 
approved of for the futwa, and acted upon by ‘our’ sheikhs, 
who give precedence absolutely to the first class over the 
second, the second over the third, and the third over the 
fourth. So that the daughter of a daughter, how low so- 
ever, is preferred to the mother’s lather. 

* Baillio’d Digest of Muhammadaa Law,, pp. 7 15^71 7. 

20 
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Eules of pro. The preference of individuals in the diflferent classes is 

ference among 

the indivi- regulated by the following rules : — 1st. The nearer to 
the deceased is preferred to the more remote. Thus the 
daughter of a daughter is preferred to the daughter of a 
daughter’s daughter, and a maternal grandfather is pre- 
ferred to the father of a mother’s mother. 2nd. When 
there is an equality in degree, that is, in proximity to the 
deceased, the child of an heir, whether sharer or residuary, 
is preferred. Thus the daughter of a son’s daughter is pre- 
ferred to the son of a daughter’s daughter. But this rule 
is not applicable to the second class, though it applies to all 
the rest. 8rd. If the claimants are equal in proximity 
to the deceased, and there is no child of an heir among 
them, the property is to be equally divided among them, if 
they are all males or all females j and if there is a mixture 
of males and females, then on the proportion of two parts 
for a male and one to a female. This is without any differ- 
ence of opinion when the sex of the ancestors, whether male 
or female, is the same. But when the ancestors are of 
different sexes, though, according to Aboo Yoosuf, the divi- 
sion is to be made in the same way, yet, according tcf 
Muhammad, it is only the number that is to be taken from 
the individual claimants and the quality of sex is to be taken 
from the generation in which the difference of sex first ap- 
pears. Thus, if one should leave the son of a daughter and 
the daughter of a daughter, the property is to be divided 
among them in the proportion of two shares to the male 
and one . to the female, because here the sex of the ancestors 
is the same : but if he should leave the daughter of a 
daughter’s daughter, and the daughter of the son of a 
daughter, the property would be divided between them 
in halves, according to Aboo Yoosuf, regard being had 
merely to the number of the individuals; while, according 
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to Muhammad^ the property is to be divided between 
them in thirds^ two-thirds to the daughter of the son of a 
daughter, and one-third to the daughter of the daughter’s 
daughter. The Imam Asbeejauee has given the preference 
to the opinion of Aboo Yoosuf, as being of easier application, 
and the autlior of the Moheet and the sheikhs of Bookhara 
have also adopted it in this class of cases. 4th. If one of 
the claimants is connected with the deceased in two or more 


ways, he will inherit by each way, regard being had to the 
branches, according to Aboo Yoosuf, and to the roots according 
to Muhammad; except the grandmother, who, according 
to Aboo Yoosuf, can inherit only in one way. Thus, sup- 
pose a man to have left two daughters who have died, one 
leaving a son and the other a daughter; ard suppose this 
son and daughter to intermarry, and to have a son, after 
which the daughter marries another man, to whom she bears 
a daughter,— her first child is thus the son of a daugh- 
ter’s son and also the son of a daughter’s daughter, while 
her second child is only the daughter of a daughter’s 
daughter according to the scheme 

in the margin. Now suppose I 

the husband and wife and the 1) i 

grandmothers to be dead, and | ^ 

the question to relate to the I ^ 

estate of the great-grandfather ; 

according to Aboo Yoosuf, the son would take four-fifths 
and the daughter one-fifth, that is, a double share as a 
male, and that doubled by reason of his being connected 
in two ways. While, according to Muhammad, the son 
would take five-sixths, and the daughter only one-sixth ; 
that is, Muhammad would make the division according to 
sexes in the second generation, where the distinction first 
appears, giving two-thirds or four-sixths to the grandson 
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'which would pass wholly to his son, and leaving the remain- 
ing third or two-sixths for the granddaughter, which would 
be equally divided between her son by the first marriage, 
and her daughter by the second.^ 


aiUJDB* OR EXCLUSION. 


{Baillie^s Digest of Muliammadan Laio, pp, 705-6*) 


Ejtchwion : EXCLUSION is of two kinds — partial and total ; and partial 
Tota*'* exclusion is a reduction from one share to another. As re- 
gards total execliision, there are six persons who are not 
subject to it. These are the father, the son, the husband, 
the mother, the daughter, the wife.® As regards all others 
besides these, the nearer excludes the more* remote;® and 
persons who are related through others do not inherit with 
them, except only the children of the mother, that is, half 
brothers or sisters on her side, who are not excluded by 
her. 

^ One who is deprived of any interest in the estate, that is, 

One incapa- . * i 

We of inherit- one incapable of inheriting, as an infidel, a homicide, or a 

eO^cfc ex° slave, haa no effect in excluding others, either partially or 

eluding otUera totally. But oue who is only excluded may exclude others, 

by general agreement; as, for instance, two or more 

brothers or sisters, full or half, and on whatever side, who 

do not inherit when there is a father, but reduce a mother's 

share from a third to a sixth. 


1 For further detaile regarding the distant kindred, the reader is referred 
to the Af, L. /•, Oliap. XI, 2nd ^itiou. Chap. XII, 

2 In the Af, Z. p. 58> the sou is omitted by mistake. Rectified in the 
2nd Ed., p. .53. 

8 This* is true absolutely, as between residuaries. But a nearer residuary 
does n<»t always exclude a more remote sharer ; as for instance, a mother's 
mothei is not excluded by a father : and a nearer sharer does not exclude a 
more remote residuary, nor oven a more remote sharer* unless there is one 
cause of succession, as in the case of a mother and grandmother, or a 
daughter and daughters of a son. ^JShureefeea, p, 62. 
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Fall brothers and sisters are excluded by a son, son s son, 

, . , , , , , /, ’ „ excluatoa. 

ann a father, and by a grandfather also, with some dincreuce 

of opinion. Half brothers and sisters on the father’s side 

are excluded by the same persons, and also by full brothers 

and sisters ; and half brothers and sisters on the mother’s 

side are excluded by a child, the child of a son, a father, 

and a grandfather, by general agreement.* All grand* 

mothers, whether maternal or paternal, are excluded by a 

mother; and paternal grandmothers are excluded by ft 

father, as a grandfather is excluded by him, and they ate 

also excluded by a grandfather when anterior to him ; but 

a paternal grandmother is not excluded by a grandfather, 

because she is not anterior to him. Grandmothers on the 

side of the mother are not excluded by a father ; so that is 

one should leave a father, a father’s mother, and a mother’ 

mother, the father’s mother is excluded by the father ; but 

there are different opinions as to the mother’s mother, some 

saying that she has a sixth, and others, only the half of a 

sixth. The nearer excludes the more remote, whether himself 

an heir or excluded. Thus, if one should leave a father, a 

father’s mother, and the mother of a mother’s mother, it is 

said that the father has the whole, because be excludes 

his mother, and she excludes the mother of the mother's 

mother, because she is nearer to the deceased. There is a 

difference of opinion as to her succeeding with her son, who 

is paternal uncle to the deceased ; but according to the 

generality of ‘our sheikhs,’ she does inherit with her son 

who is the paternal uncle. 

It should be remembered that only one grandmother on Only oo« ' 
the side of a mother can be considered an heir, for true ■ 

grandmothers are only those in whose line of relationship he j 


1 By general agreement means according to the general opiuioD« 
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defined. 


Principle. 


a father does not come between two mothers ; so that this 
single heir is the mother’s mother how high soeveri and 
the nearer excludes the more remote^ so that only one 
grandmother can inherit. But of the paternal grandmothers 
it may be conceived that many may be heirs. 


ON APOSTAGY—IMPEDIMENTS TO SUCCESSION, 
AND— EXCLUSION FROM INHERITANCE. 

{Sircar^s Muhammadan Laio, Part /, pp, 271 — 284.) 

The lexicographical meaning of the ^ Murtadd^ (rendered 
by * apostate*) is one who turns away (from an object); but 
in law it signifies ^ a renonneer of the Muhammadan faith/ 
The essentiality of apostacy consists in the uttering of 
words against the (Muhammadan) religion, after embracing 
the (Muhammadan) faith, which is belief in Muhammad 
with respect to all that came down to him from Almighty 
God. — Durr-ul-Mukhtar, page 392. 

CLXI. When a male apostate has died (naturally,) or 
been killed, or passed into a hostile country (ddr-ul-harb;, 
and the Judge (Kfizi) has determined his having gone into 
the hostile country, then what he had acquired at the time 

Annotations. 

clxi. Wlien a male apostate is put to death, or dies naturally, or 
escapes to a foreign country, all tliat he had acquired while a Musal* 
indu belongs to his heirs. i—Fatdwd Alamgiri, Vol. VI, page 633.— 
Vide B. Dig., page 700. 

If he (the apostate) die, or be killed while an apostate, or be deter- 
mined (by the Kazl) to have gone into a hostile country, then his 
Musalmdn heir, even though such heir be a wife, who has observed the 

1 By Act XSTI of 1850 of the Indian Legislature, it is declared, that— 

So much of any law or usage as inflicts oi; any person forfeiture of right 
or property ,J|[or may be held in any way to impair or affect any right of in- 
heritance, by reaaon of bis or her renouncing or having been excluded from 
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of his being a Musalmdn goes to his heirs who are Musal- 
mftns (a), but what he has earned since the time of his 
apostacy, is placed in the Public Treasury (Bayit-ul-m5l,) 
according to Abti Hanifah. — Sir6jiyyah, page 58. 

But according to the two lawyers (Abu Yusuf and 
Muhammad), both the acquisitions go to his Musalman heir 
or heirs. — page 58. 

(a) Among these the wife is included, if she is a Musal- Explanation, 
m&n^ and her iddat is unexpired at the time of his 
death. But if her iddat has expired, or if her marriage 
was never consummated, she has no right to any share in 


Annotations. 

abstinence {iddat), will inherit what was acquired by him (the apost- 
ate) at the time of his having been a Musalmdn, after payment, 
however, of the debts incurred by him while a Musalmdti ; but what 
was acquired by him during apostacy, will be (taken aa) a Bi)oil after 
payment of the debts which he had contracted while an apostate. 
The two lawyers, (Abd Yusuf and Muhammad), say, that the pro- 
perty acquired during apostacy is also an inheritance. — Durr-ul- 
Mukbtdr, page 392. 


the communion of any religion, or being deprived of caste, shall ccaso to be 
enforced as law in all the courts of this country.” Tliis removes the disqua- 
lifications of the apostate himself ; but bis children, if brought up in his new 
faith, would be still excluded from the inheritance of their Musalindu lelatives 
by the mere difference of religion — an objection that is left untouched by the 
Act; while apparently, there would be no objection to the relatives inheriting 
from the apostate or his children, for being no longer of the MusalmAn 
religion, his or their succession could hardly be regulated by Muhammadan 
law* — Note by Mr. Keil Baillle. 

In Syed Ziya-ood-deen v. Sheikh Lootf Alee, it has been actually deter- 
mined by the late Sudder Dewauuy Adawlut, that *if by Muhammadan 
law a Sunni could not inherit from a ShiAh, (a Sunni’s becoming a SbiAh 
and vice-vcruA being according to that law grttasi-apostacy), then under the 
provisions of Act XXI of 1850 (the clear purport whereof is, that religious 
ezcliisioD shall not be permitted to check the ordinary current of the civil 
law of inbertmoe, and firiy law previously in force, which should be taken 
to interrupt the law of inheritance upon the ground of a change of religious 
faith, shall not at all be enforced) this rule of Muhammadan law cannot be 
enforced, so aa to impair the right of inheritance. — Sudder Dewauny 
Adawlut, Dec. for 1850, page 1092. 
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his inheritance. She also loses her right if she apostatizes 
with him ; though when a husband and wife apostatize tO' 
gether, her marriage still continues. If she should bear a 
child after tlieir apostacy, and the husband should then die, 
the child would be entitled to a share in his inheritance, if 
the birth takes place within six months from the day of the 
husband’s apostacy ; but if the birth should take place at 
more than six months from the day of the apostacy, the 
child would have no right.— FaUiwk Alamgiri, Vol. VI, 
page 633. — B. Dig., p. 700. ^ 

According to Shdfii, however, both the acquisitions must 
be entirely placed in the public treasury. — Sirijiyyah, p. 58. 

CLXII. If, however, he again become a Musalmdu 
previously to the (Eazf’s) determination, then he will be 
treated as if he did not become an apostate ; and if be 
returned to the Muhammadan faith after that (determina* 
tiou), when his property has been already with his heirs, 
then he will retake it either amicably or by lawsuit ; but 
he shall not take the property if it has been placed in the 
public treasury, by reason of its having (already) become 
a spoil. And if the property has been destroyed, or the 
heir (or successor) has alienated it relinquishing his own 
right, then he (the former) shall not have it, even though 
the property be in existence, because the judgment (of the 
K&zl) is irrevocable. — Durr-ul-Mukhtdr, page 392. 

The same author moreover says : — "An apostate^s right to 
his estate is forfeited by way of suspense : afterwards, if he 
return to the Muhammadan faith, the estate will revert to 
him.^' — Ibid, 

CLXII I. "What he gained after his arrival in the hostile 
country, is confiscated by general consent;* because it was 
gained by him while he was a resident in a hostile country, 


1 Sirijiyfsli, page 68, 
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and a Musalm^n does not inherit from a resident of a hos- 
tile country,^ 

CLXIV. All the property of a female apostate (whether Principlo. 
it be acquired by her while she was a Musuhuan, or during 
her apostacy, but previous to her going to a hostile coun- 
try 2 ) goes to her Musalinaii heirs^ without diversity of 
opinion. — Sir/ljiyyali, page 58. 

^'Uecausc/^ says Sharif, ‘"according to our doctrine, a 
female apostate is never killed^ but is imprisoned until she 
becomes a Musalman, or departs this life.^^ — Sharffiyyah, 
page 148, 

As regards the succession of apostates thcjnsclres^-^ 

CLXV. A male apostate does not inherit from any one, Principle, 
neither from a Musalrn^n, nor from jin apostate like him. 
self (c) ; — so also a female apostate shall not inherit from 
any one, except when the people of a whole district become 
apostates altogether ; for then they inherit reciprocally (d). 

— -Sir^jiyyah, page 58, 

(c) Inasmuch as an apostate has, by his apostacy, become 
a sinner, and therefore, he is not entitled to any favours 

Annotations. 

clxiv. IVhen a female apostate dies, the right of her husband to 
take a share in her iiihcritauce depends on the fact of her having 
apostatized during liealib, or during sickness. If the apostacy took 
place when she was in health, he has no right to any thing. If it took 
place when she was sick, and she has died when her iddat was still 
unexpired, though by analogy she was no evader, and he could, 
therefore, have no right to her inheritance, yet on a liberal con- 
struction she is accounted to be such, and he is allowed to parti- 
cipate.— Fatdwd Alanigiri, vol. vi, page 633. — B. Dig., page 701. 

clxv. A female apostate, like a male apostate, cannot inherit from 
any one, because she has no religion. — Ibid, 


1 SUarifiyyah, page 148. 


2 Sharlfiyyah, page 58. 

21 
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of the law, that is, to inheritance ; on the contrary, he 
deserves to be excluded with punishment, just as a murderer 
forfeits his right. — Sharffiyyah, page 148. 

(cZ) Because (then) their district becomes a hostile conn* 
try by reason of the rules of infidels being promulgated 
therein.— Sharffiyyah, page 149. 

Principle. CLXVI. If a person before his becoming an apostate was 
entitled to the inheritance of a relative, his subsequent 
apostacy does not deprive him of his right of succession to 
the same ; though upon his becoming an apostate he would 
forfeit his right to hold the property so inherited, and the 
same would be taken by his Musalm^n heir or heirs. 

Precedent. Fide Wujih-un-nessd Khd,nam v. Mirzd Hosaiu AIL — Sel, 
Sudder Dewanny Adawlut ilcports, vol. i, page 268, (New 
Ed., p. 356). 

Impedimente Impediments to Bueeeasion are (principally) feur (viz.,) 
to Bucceasion. %•— Homicide, Difference of religion, and 4i— 

Difference of country. 

Principle. CLXVII. Slaveiy, whether it be perfect (e) or imperfect 
(f), is an impediment to succession.^ 

(e) Perfect.] As the condition of an absolute slave (kinn), 
since an absolute slave is not master of any property, though 
he may have all the means of possessing property ; he, 
therefore, is not entitled to inheritance.— Vide Sharlfiyyah, 
page 11. 


AKNOTATIONa 

clxvii. Slavery ie an impediment to inheritance, and in this respect 
them ia no difference between an absolute and a qualified slave. Even 
a partially emancipated slave is not capable of inheriting according to 
Abfi Hanffah,— Fatdwfi Alamgiri, vol. vi, page 631. — 6. Dig., p. 607. 

Slavery, though imperfect, as (the condition of) a Muk&tab^ slave, 
(is an impediment to euccession).— Durr-ul>Mukht&r, page 862. 


1 Vide Sirdjiyyah, page B. 
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Two daughters succeed, exclading their mother, who is a Pwoedent. 
slave of the deceased proprietor. — Macnagh ten’s Precedents 
of Muhammadan Law, Chap. I, Case Ixxii. 

(/) Imperfect.] As the condition of a Muk&tab,* Mu- Explanation, 
dabbar,® or Umm-ul-walad.® — Sharifiyyah, page 11. 

CLXVIIT. Homicide, whether punishable by retaliation Principlo. 
(^), or expiable (/i), is an impediment to the slayer’s inherit- 
ing from the person slain by him.^ 

(g) ‘ Homicide punishable by retaliation’ is wilful murder. Explanation. 
When a person intentionally strikes a blow on a person 
with a weapon, or with a thing which equally with it may 
serve to sever a limb or limbs (from one’s body), such as a 
sharp piece of wood or a stone, its result is crime and reta- 
liation, and there is no expiation for the same. — Sharitiyyah> 
page 11. 

Every act of malice that induces retaliation or expiation 
is a cause for depriving (the slayer) of a right of inheritance 
to the person slain. — Eatdwk Alamgirt, voL vi, page 631.-— 

B. Dig., page 697- 


1 The slave who ransoms himself is denomin.itpd a MukslKb (written off). 

2 A Mudabbar slave is he who is promisetl by his muster to be free after 
his death. 

3 All Unim-iil-walad (child’s mother) is a female slave who has home a 
child or children to her luaster, and is theiico enutlod to free after his 
death.— Sec liidAyah, vol. i, iiagos 475, 479, and vol ii, page 98. 

Slavery by the Muharninadaii Law is either perfect and absolute, as when 
the slave and all that he can po-^sess are wholly at the di.sj) 0 ‘^}il of his master ; 
or imperfect and piivileged, as when the master has promised the slave his 
freedom on his paying a certain sum of money by easy iustaliiients, or, 
without any payment, after the death of the m.mter ; a female slave, who 
has borne a child to her master, is also privileged ; but in both soi ts of sla- 
very, as long as it continues, the slave can acquire no property, and conse- 
quently cannot inherit. The Arabian custom of allowing a slave to cultivate 
a piece of land, or set up a trade on his own account, so that he may work 
out his manumisBiou by prudence and industry, and by degrees pay the price 
of his freedom, may suggest an oxcelleut mode of enfranchising the black 
slaves ih our plantations, with great advantage to our country and without 
loss to their proprietors.— Note by Sir W. Jones, page 60. 

4 I'ide Sir4jiyyah, page 5. 
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Priiicipte. 


(/i) ‘ Homicide expiable’ is manslaughter, as striking a 
person with a thing which generally does not kill ; and the 
result thereof, according to both doctrines,^ is the payment 
of expiatory mulct by the relations (of the criminal), and 
also sin and atonement, there being no retaliation for it j — 
or it is an accidental death. — Sharifiyyah, page 12. 

As where a man shot an arrow at his prey, and the arrow 
by accident killed a human being ; or where a person, while 
asleep, turned upon another, and (thereby) killed him ; or 
where a beast of burthen trampled upon (a person) while 
a man was ridij^ upon it j or where one fell from the roof 
of a house upon a person (who was thereby killed; ; or where 
a piece of stone fell from one s head upon a person and he 
(the latter) died. The result of these is atonement, and 
payment of expiatory mulct, but no sin : in all of these 
(or such) cases, the killer would be excluded from the inherit- 
ance (of the killed), provided such killing be not a justifi- 
able homicide. — Sharifiyyah, page 12, 

CLXIX. There is (however) one instance of intentional 
homicide, where the crime induces the incapacity of inherit- 
ing, though the offender is not subject to retaliation. This 
is the case of a sou murdered by his father. But it is pro- 
perly an exception to the law of retaliation, the crime hav- 
ing been originally subject to this highCvSt penalty, and 
remitted by the Prophet, » 


Annotations. 

clxix. Homicide, whether it is punishable by retaliation, or expi- 
able, (disables the perpetrator to inherit from the slain), even though 
the crime ho pardonable, as in the instance of a father killing Ins 
son.— Durr-uMlukhtdr, page 862. 


1 Tliat according to the opinions of both Abii Haulfah and 
2 B. M. L., page 24. 



BKTKACTS. 


16 


** Should you, however, allege," says Sharif, “ that if a 
father iuteutioually kills his son, and although no retalia- 
tion or atonement is ordained (for it), yet, according to all 
doctrines, he is excluded (from inheritance)/’ “ To this,” 
says Sharif, " I would reply, that the killing in question 
was originally the cause of retaliation, but it has been re* 
mittcd by (this) dictum of the Prophet : * A father shall 
not suffer capital punishment for (killing) his son ; nor a 
master for his slave/ It should not be objected that, ac- 
cording to the (general) dictum of the Prophet, ‘ a slayer 
is excluded from the inheritance of the slain the slayers 
should, without exception, be excluded from inheritance, 
as is held by Shifii, For, how then can all those cases be 
excepted? We maintain that the slayer for a just cause is 
excepted, because exclusion is ordained as a punishment 
for the prohibited description of killing : but as to the ex- 
clusion of the creator of a cause of killing, he is not in fact 
a killer/’ — Sharifiyyah, page 12. 

Hence, where the crime is a justifiable one, there is no 
exclusion. Thus,— 

CLXX. If a person kills his ancestor or predecessor for rriuciple. 
retaliation, or by inflicting chastisement under the sentence 
of a Kizi (Judge), or for self-defence, in such case the killer 
would not at all be excluded ^from the inheritance of the 
killed). The same is the law where a just (or loyal) person 
killed his ancestor who was a rebel. — Sharifiyyah, p. 12. 

Annotations. 

Ouo who has unlawfully killod another is incapable of inheriting 
From him, whether the killing was intentional or a misadventure, as 
by rolling over him in sleep, or by falling on him from the roof of a 
house, or by treading on him with a beast ou which the slayer was 
liding. — Fat&wa Alamgiri, vol. vi, page 631.— 11. Dig., page 697. 
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CLXXL And if the killing be not directly, but by 
creating a cause, or (in other words) by merely being the 
occasion of the death, as by digging a pit or well in an- 
other's property or land {into which one falls and dies), or by 
placing upon it a large stone, (against which one stumbles^ 
and death is the consequence), then the expiatory mulct or 
the price of blood must be paid for the killer by his rela- 
tions, but neither retaliation nor atonement is ordained 
therein. Such is also the case if the killer be an infant, 
or a mad person. In ^uch cases of homicide, there is no 
exclusion from inheritance.^ — Sharifiyyah, page 12. 


Annotations. 

clxzi. But being the indirect cause of a person’s death is not a 
sufficient ground for excluding from inheritance ; as, for instance, 
wheu a porHoii has dug a well into which another falls, or placed a 
stone on the road against which he stumbles, and is killed in couse* 
queuce.— Fatawd Alamgiri, vol. vi, page 631. — B. Dig., page 697. 


1 Homicide is either with malice, prepense, and punishable with death ; 
or without proof of malice, and expiuble by redeeming a Musalmdn slave, 
or by fristiug two entire mouths, and by paying the price of blood ; or 
thirdly, it is accidental, for which an expiation is necessary. Malicious ho- 
micide or murder (for, by the best opinions, the Arabian law on this head 
nearly resembles our own) is coniuntted, when a human creature is unjustly 
killeil with a weapon, or any dangerous instrument likely to occasion death, 
as with a sharp stick or a large stone, or with fire, which hiis the effect, says 
Kfisini, of the most dangerous instrument, and, by parity of reason, with 
poison or by drowning ; but those two modes of killing are not specified by 
him ; and there is a strange diversity of opinion concerning them. Killing 
without proof of malice is, when death ensues from a beating or blow with a 
slight waud, a thin whip, or a small pebble, or with anything not ordinarily 
dangerous. — Note by Sir W. Jones, page 61. 

If. however, a man were to dig a pit, or fix a large stone on the field of 
another, and the owner of the field were to be killed by falling at night into 
the pit, or running against the stone, the doer of the illegal act, which was 
the primary occasion (but not the cause) of the death, must pay the price of 
blood; out would not, it seemn, be generally disabled fiom inheriting ; he 
ought, one wouhl think, to be incapable of succeeding to the property of the 
deceased, whom he destroyed, and whom he might have meant to destroy^ 
by such a toaebination. — Ibid*^ page 62* 
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CLXXII. When a father has circumcised his child, and 
the child died in consequence of the operation, the father is 
not deprived of his right in the child’s inheritance.' — 

Patiwd Alamgiri, vol. vi, page 631.— B. Dig., page 697. 

According to Shafii, however, the killer of a person does 
not at all inherit.— Durr-ul-Mukhtdr, page 862. 

CLXXIII. Difference of religion — that is, difference Principle, 
between Islam and infidelity — ^is an impediment to succes- 
sion, (i)* 

(t) Thus an infidel shall not inherit from a Musalraaii 
agreesibly to the doctrine of all, and a Musalman shall not 
inherit from an infidel according to the dictum of Ali, 

Zayid, and the whole of the Prophet^s Companions. This 
doctrine is followed by our learned legislators, and also Example, 
by Shafii, in accordance with this dictum of the Prophet : 

The followers of two different religions shall not inherit 
from each other.** — Sharifiyyah, page 13. 


itNROTATlOKS. 

clxxiii. Difference of religion (between) Musalm^ns and infidels (is 
an impediment to succession). — Durr-ul-Mukhtar, page 862, 

clzxiit. Difference of religion is also an impediment to succession, 
by which it is meant, the difference between Islam and infidelity. — 
Fat4w4 Alamgiii, vol. vi, page 63L— B. Dig., page 798. 


1 But if he should admonish him with stripes, and the child should die in 
consequence, he is responsible for the d iyat or fine, and loses bis right to 
inherit according to Abfi Hanifah, though he is not responsible according to 
the other two (Abti Tusuf and Muhammad), and if a teacher be the person 
who punished the child, with the father's permission, he does not incur any 
liability, according to all their opinions.— FatAwA Alamgiri, vol. vi, page 631, 
— B. Dig., page 697. 

2 Vidt SirAjiyyah, page 6. 

Difference of religion is such an impediment to inheritance, that an infidel 
eannot^ in any case, be an heir to a believer, nor a believer to an infidel.— 
B. M. L., page 24. 
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Piinciplc. CLXXIV. The free thinkers (Ahl-ul-hawd) are not, 
however, excluded from succeeding to orthodox Muham- 
madans, since they are believers of the Prophets and the 
scriptures, but differ only in their interpretation of the 
latter and Sunnat. — Sharifiyyah, page 14. 

But a difierence of faith among unbelievers, such as 
Christianity, Judaism, Mujoosseeism, and idolatry, is no 
impediment of succession, so that there are mutual rights 
between Christians, Jews, and Mujoossees.* — FatawA Alam- 
giri, vol. vi, page 631. — B. Dig., page 698. — Shari- 
fiyyah, page 14. 

All infidels, however different their creeds may happen 
to be, inherit from each other, since they are considered as 
being of one religion.* — Sharifiyyah, page 13. 

Principle. CLXXV. Difference of country, — either actual, as be- 
tween an alien enemy and an alien tributary (a), or qualified, 
as between a fugitive (must&min) and a tributary (Zimmi), 
or between two fugitive enemies from two different states 
(6),-— is also an impediment to succession. 


Annotations. 

clxxv. Difference of country {ddr) is also an impediment to siicces- 
nion, but this a[)plics only to unbelievers, not to Musalm^us. So that 
if a Musalmdu should die in a hostile country (dar>ul-harb), Lis son 
in the country of peace (ddr-ul-Isldm) inherits from him. The differ- 
ence of country is actual when an alien dies in the ddr-ul-harb, having 
a father or sou who is a tributary infidel (Zimmi) in the ddr-uUsIdm ; 
and in that case, the Zimml does not inherit from the alien. In like 
manner, if a Ziminf should die in the ddr-ul-lslam, leaving a father or 
son in the dSr-ul-harb, he would not inherit from him. — Fat&wi 
Alamgiri, vol. vi, page 631. — B. Dig., page 698. 


1 An unbeliever eball never be heir to a believer, and convereelj ; but 
infidel Bubjecte may inherit from infidels.— Note by Sir William iToneB. 
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Because when an alien enemy enters (j. takes his 
domicile in ) the country of Musalmans, obtaining 
protection (by payment of the tribute exacted from infidels)i 
then he and the alien tributary, though actually in one 
country, are in a qualified sense in two different countries, 
inasmuch as the fugitive is in the qualified sense in the seat 
of hostility. Do you not sec that he may return to it, and 
there is no probability of his living perpetually in our 
country, whereas the case is otherwise with the alien 
tributary. Consequently, they do not inherit from each 
other. — Sharffiyyah, page 14. 

(a) Thus if an alien enemy die in the abode or seat of 
hostility (dar-ul-harb,) leaving a father and son who are 
alien tributaries in the abode or seat of peace (dar-ul-Isl£m), 
or if an alien tributary die in the seat of peace, leaving a 
father and son in the seat of hostility, then none of them 
shall inherit from the other; because the alien tributary 
being in the seat of peace, and the alien enemy in the seat 
of hostility, the relationship between them is cut off by the 
actual difference of country, although they were of the same 
religion; consequently the (right of) inheritance founded 
upon (such) relationship, is also cut off (or destroyed) ; in- 
asmuch as the heir succeeds to the ancestor in his property 
by becoming the owner thereof and appropriating and 
enjoying the sarae,^ — Sharlfiyyah, page 14. 

(b) As regards the second example, (vc., between two 
fugitive enemies from two difterent states), if it be supposed, 
as it is said, that they arc two fugitive enemies in their own 
countries, which are different from each other then it should 

1 When an enemy dies in a hostile country, leaving within the Muham- 
tnadan territories a father or son who is a Zimmi, or a Zimmi dies in the 
Mnhummadan territories, leaving a father or son who is an enemy and resid- 
ing in a hostile country, neither can succeed to the other, thougli they should 
be of the same religion, because their countries are actually ditfereut, the 
Zimmi being to all intents and purposes a subject of the Muhammadan 
state*—- B. M. L*, page 29. 


Ileason. 


Illustration. 


Illustration. 


22 
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be held that they are in a manner actually in two different 
countries^ (in which instance^ this case should have been 
put before the case in the qualified sense), but if it be 
supposed that the two fugitives are actually in two different 
countries, but they are (living) in the seat of peace by 
obtaining protection^ then they are actually in one country, 
and in the qualified sense in two different countries;^ conse- 
quently, what is above said does not apply. — Sharifiy^ah, 
pages 14 and 15. 

“ When a Mudamin dies in our territory, leaving property, 
it should be sent to his heirs ; when a Ziuimi dies without 
heirs, his property goes to the public treasury (bayit-ul- 
m&lj.^^—Pataw^ Alamgfri, vol. vi, page 631. — B. Dig., 
page 698. 

Principle. CLXXVI. A State differs from another by having dif- 
ferent forces and Sovereigns, and there being no commu- 
nity of protection between them(flf).* 


Annotations. 

clxzvi. Countries differ by a difforeuce of armies and Governmente 
which cuts of protection between them. — Fat&wA Alamgirl, vol. vi, 
page 631.— B. Dig., page 698. 


1 The case is no far different with respect to a Zimmi and a Mustimia, 
that for the time they are both inhabitauta uf the eaiue country ; but their 
condition is not the same, the Ziinnal being, as already observed, the subject 
of the MuhammadHn state, to which he pays tribute and owes allegiauoe, 
and being no longer at liberty to return to the place of his birth. The Mus- 
t^inin, on the other hand, is only on sufferance in the Muhammadan territory, 
where he is not permitted to remain longer than a year, and during diat 
time he neither pays tribute, nor is debarred from returning to the country 
from whence he came, and to which he is held to belong. It is not to h9 
wondered at, therefore, that the Zimmi and MusUmin should be accounted 
in law as of different countries and consequently incapable of inheriting the 
one to the other. — B. M* L., page 29. 

2 The difference between two States or Countries consists in the difference 
of Sovereigns, by whom protection is given to their respective subjects, and 
to whom allegiance is respectively due from them. Thia difference is parti* 
cnUrly marked between a Country governed by a Muhammadan power and a 
country ruled by a prince of any other religion ; for they are always, virtually 
at least in a state of warfare, the first being called by lawyers Uie 
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(^) As, for instance, if one of the two Sovereigns is in Exuuple. 
India possessing a State and forces, and the other is in 
Turkey possessing a different State and forces, and the 
community of protection is cut off between them, so much 
so that each of them considers it lawful to kill the other ; 


Beat of peace, aud the second, the seat of hostility, A difference of country, 
therefore, vfhich excludes from the right of inheriting, is either actual and 
unqualified, as when an alien enemy resides in the seat of hostility, or when 
an alien has chosen his domicile in the seat of peace, and pays the tribute 
exacted from infidels, in which case the tributary shall not be heir to the alien 
enemy dying abroad, nor conversely, because each of them owed a separate 
allegiance ; or the difference is qunlified, as when a fugitive enemy seeks 
quarter, and obtains a temporary residence in the seat of peace or when two 
alien enemies aie fugitive from two different hostile countries : now although 
the tributary and the fugitive actually live in the same kingdom, yet, since 
the fugitive continues a subject of the hostile power, he remains as it were 
under a different Government, and there is no mutual right of succession 
between him and the tributary ; nor by similarity of reasons between two 
fugitives, who leave two distinct hostile governments, and obtain quarter for 
for a time in the land of believers, but without any intention of making it 
their constant abode. — Note by Sir W. Jones, page 62* 

Mr. Neil Baillie observes as follows ; — 

** Countries differ from each other by having different Sovereigns and 
armies ; but Muhammadans, though no longer subject to the sway of one 
prince, are still accounted of the same country being connected together by 
the tie of their common religion. Difference of country ia consequently no 
impediment to inheritance, so far as they are concerned. It is also liable 
to some modification with respect to unboUevors. In the early ages of the 
Muhammadan religion, all who were not fur it, were considered to be against 
it, and every infidel was an enemy, on whom it was the sacred duty of the 
true believer to wage W’ur until he embraced the faith or coiisouled to pay 
tribute. In later times, some practical relaxation of this doctrine became 
necessary ; and we accordingly find the Turks and some other Muhammadan 
nations entering into treaties of peace, and even offensive and defensive 
alliances, with people of a different faith. Difterenee of country is no 
impediment to inheritance, between the subjects of kingdoms between 
which there subsist engagements for mutual assistance against enemies ; 
and a simple treaty of peace would probably have the same effect, though 
the authorities are not exjiress upon this point. The leJison assigned by the 
author of the Rinljiyyah, for the difference of country being a bar to in- 
heritance, is the want of mutual protection to the subjects of different 
States ; and it is applicable only to a State of actual warfare, which was 
probably the condition of the whole world, bo far as the author was ac- 
quainted with it, at the time that he wrote. The comment on the text also 
implies a state of hoRtilities ; for it snppoRes by way of illustration, that 
if a soldier of one of the States fall in the way of the trt)opB of the other, 
they may lawfully put him to death. It seems therefore probable that iu 
the present age of the world, the subjects of different countries may 
lawfully inherit to each other, if there be no other legal impediment, un- 
less their governments be positively opposed in actual warfare.” B. M. L., 
pp. 30| 31* 



168 


EXTRACTS. 


and if a man belonging to the army of one of them, find- 
ing a man belonging to the army of the other, kills him, then, 
such two countries are different, and by reason of those being 
different there shall be exclusion from inheritance, since it 
(the inheritance) was (allowed) upon the basis of the com- 
munity of protection and relation. But if there is (between 
them) alliance and community of assistance against their 
enemy, then they are (as it were) one State, and there shall 
be no exclusion from inheritance, — Sharifiyyah, page 15. 

To the foregoing principles may be added the following, 
laid down by the British courts of justice in India, and 
based upon the Fatwds, or law opinions, given by their 
Muhammadan Law Officers. 

1. Suspicion of murder, not fully proved, is no impedi- 
ment to succession. 

Vide Macnaghten’s Precedents of Muhammadan Law, 
Chap. I, Case 7. 

2. Presumptive proof of homicide does invalidate one’s 
claim on the ground of gift. 

3. One cannot inherit the estate of a deceased proprie- 
tor upon the allegation or admission that the deceased was 
bis relative, if he (the claimant) has already denied his 
having been so, the repugnancy (tauakuz) of one assertion 
to the other being an impediment to his succession. 

Sh&h Abadee v. Shdh All Kukkee. — Sel. S. D. A. Rep.^ 
vol. i, p. 73. (New Ed., p, 97). 

4. Renunciation in the lifetime of an ancestor is no 
impediment to the claim of succession after that ancestor’s 
death. 

Vide Macnaghten’s Precedents of Muhammadan Law, 
Chap. 1, Case 11. 

5. Insanity and blindness do not disqualify from in- 
heriting . — Vide Ibid., Case 10. 
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TABLE OP SUCCESSION, 

According to the Sunni School. 

By the Hon’ble C. D. Field, m. a., li,. d., 
Barritter-at-Law, and Judge, Calcutta High Court, 

I, — Sharers. 

* 1® Father. (A)-~As mere sharer, when a sou or sou’s 

sou, how low soever, he takes (B) — As mere rest- 
duary, when iio successor but himself he takes the 
whole : or with a sharer, not a child or sou’s child, 
how low soever, he takes what is left by such sharer. 
(C) — As sharer and residuary, as when there are 
daughters and son’s daughter, but no son or son’s 
son, he, as sharer, takes I ; daughter takes i, or two 
or more daughters f ; son’s daughter ^ ; and father 
the remainder as residuary. 

t 2® True Grandfather, i. e., father’s father, his father 
and so forth, into whose line of relutiouship to de- 
ceased no mother enters, is excluded by father and 
excludes brothers and sisters ; comes into father’s 
place when no father, but does not like father re- 
duce mother’s sliare to ^ of residue, nor entirely 
exclude paternal grandmother. 

t 3® Half Brothers by same Mother, take, in the absence 
of children, or son's descendants, and father and 
true grandfather, one two or more between 
them B. 

* 4® Daughters ; when no sons, take, one i ; two or more, 

I between them : with sons become residuaries and 
take each half a son’s share. R 

* Are always entitled to some shares. 

t Are liable to exclusion by others who are nearer. 

K Denotes those who benefit by the Return, 



170 


EXTRACTS. 


t S'* SoN^s Daughters; take as daughters, when there is 
no child; take nothing when there is a son or more 
daughters than one ; take J when only one daugh- 
ter ; are made residuaries by brother or male cousiui 
how low soever, tt 

* 6® Mother: takes when there is a child or son^s child^ 
how low soever, or two or more brothers or sisters 
of whole or half blood ; takes when none of 
these : when husband or wife and both parents, 
takes ^ of remainder after deducting their shares, 
the residue going to father : if no father, but grand- 
father, takes i of the whole. R 

t 7** True Grandmother, i. e., father’s or mother’s mother, 
how high soever; when no mother, takes ^ : if more 
than one, i between them. Paternal grandmother 
is excluded by both father and mother; maternal 
grandmother by mother only. R 

t 8** Full Sisters, take as daughters, when no children, 
son’s children, how low soever, father, true grand- 
father or full brother : with full brother, take half 
share of male : when daughters or son’s daughters, 
how low soever, but neither sons, nor son’s sons, 
nor father, nor true grandfather, nor brothers, the 
full sisters take as residuaries what remains after 
daughter or sou’s daughter have had their share. R 

f 9^ Half Sisters by same Father ; as full sisters, when 
there are none : with one full sister, take ^ ; when 
two full sisters, take nothing, unless they have a 
brother who makes them residuaries, and then they 
take half a male’s share. R 

* Are always entitled to some sbares* 
t Are liable to exclusion by others who are nearer* 

R Denotes those who benefit by the Return. 
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1 10* Half Sisters by Mother only : when no cliildreu 
or son’s children, how low soever, or fatlier or true 
grandfather, take, one ^ ; two or more ^ between 
them, li 

*11* Husband: if no child or son’s child, how low soever, 
takes I : otherwise, 1. 

♦12° Wife: if no child or son’s child, how low soever, 
takes } : if otherwise, Several widows share 
equally. 

Corollary. — All brothers and sisters are excluded by son, 
son's son, how low soever, father or true grandfather. 
Half brothers and sisters, on father’s side, are excluded 
by these and also by full brother. Half brothers and 
sisters on mother's side are excluded by any child or sou’s 
child, by father and true grandfather. 

21. — llesiduaries. 

A. — Residuaries in their own right, being males into 
whose line of relationship to the deceased no female enters. 

( a). — Deecendante. 

1. Son. 

2. Sou’s son. 

3. Sou’s sou’s son. 

4. Son of No. 3. 

4A. Son of No. 4. 

4B. And so on, how low soever. 

(b ). — A scendant*. 

5. Father. 

6. Father’s father. 

7. Father of No. 6. 

* Ara always entitled to some shares. 
f Are liable to exclusion by others who are nearer. 

B Denoted those who benefit by the Betam. 
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8. Father of No. 7. 

8 A. Father of No. 8. 

8B. And so on, how high soever. 

(c). — Collaterals, 

9. Full brother. 

] 0. Half brother by father. 

1 1 . Son of No. 9. 

12. Son of No. 10. 

12A. Son of No. 11. 

12B. Son of No. 12. 

12C. Sou of No. 12 A. 

12D. Son of No. 12B. 

And 80 on, how low soever. 

13. Full paternal uncle by father. 

14. Half paternal uncle by father. 

16. Son of No. 13. 

16. Son of No. 14. 

16 A. Son of No. 15. 

16B. Son of No. 16. 

And so on, how low soever. 

17. Father’s full paternal uncle by father’s side. 

18. Father’s half paternal uncle by father’s side. 

19. Son of No. 17. 

20. Son of No. 18. 

20 A. Son of No. 19. 

20B. Son of No. 20. 

And so on, how low soever. 

21. Grandfather’s full paternal uncle by father s side. 

22. Grandfather’s half paternal uncle by father’s side. 

23. Son of No. 21. 

24. Son of No, 22. 

24A. Son of No. 23. 

24B. Son of No. 24. 
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Ajid so on, how low soever. 

TV^. D . — («) A nearer residuary in the above Table is 
preferred to and excludes a more remote. 

(h) Where several rcsidiiarics are in the same degree, 
they take per capita, not per sthprs, i e., tlicy sliarc 
equally. 

(c) The whole blood is preferred to and excludes the 
half blood at each stage. 

B. — Residua RiES in another s right, being certain 
females, who are made residuaries by males parallel to them ; 
but M'ho, in the absence of such males, arc only entitled 
to legal shares. These female residuaries take each half 
as much as the parallel male who makes them residuaries. 

1. Daughter made residuary by son. 

2. Sou's daughter made residuary by son^s son. 

3. Full sister made residuary by full brother, 

4. Half sister by father made residuary by her brother. 

C. — Residuaries with another, being certain females 
who become residuaries with other females. 

1. Full sisters with daughters or daughters^ sons, 

2. Half sisters by father. 

— When there arc several residuaries of different 
kinds or classes, e. residuaries in their own right and 
residuaries with another, projunquity to deceased gives a 
preference : so that the residuary with another, when nearer 
to the deceased than the residuary in Iiimself, is the first. 

If there be residuaries and no sharers, the residuaries 
take all the property. 

If there be sharers, and no residuaries, the sharers take 
all the property by the doctrine of the lleturn.^^ Seven 
persons are entitled to the Return. Ist, mother; Znd, grand- 

23 
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mother; Srd, daughter; ith, son’s daughter; 5th, full sister; 

half sister by father; 7 th, half brother or sister by 
mother. 

A posthumous child inherits. There is no presumption 
as to commorients, who arc supposed to die at the same 
time, unless there be proof otherwise. 

If there be neither sharers nor residuaries, the property 
will go to the following class (Distant Kindred). 


IlL — Distant Kindred. 

Comprising all relatives, who are neither sharers nor 
residuaries. 

Class 1. 


Descendants ; Children of daughters and son’s daughtei'S. 

1. Daughter’s son. 

2. Daughter’s daughter, 

3. Son of No. 1, 

4. Daughter of No. 1. 

5. Son of No. 2. 

6. Daughter of No. 2, and so on, how low soever, and 

whether male or female. 

7. Son’s daughter’s sou. 

8. Son’s daughter’s daughter. 

9. Son of No. 7. 

10. Daughter of No .7. 

11. Son of No. 8. 

12. Daughter of No. 8, and so on, how low soever, and 

whether male or female. 

N. B. ( a ) — ^Distant kindred of the first class take accord- 
ing to proximity of degree ; but, when equal in this respect, 
those who claim through an heir, i. e., sharer or residuaiy, 
have a preference over those who claim through one not 
nn heir. 
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(6) — When the sexes of their ancestors differ, distribu- 
tion is made having regard to such difference of sex, e. 
daughter of daughter's son gets a portion double that of 
son of daughter's daughter, and when the claimants arc 
equal in degree, but different in sex, males take twice as 
much as females. 

Class 2. 

Ascendants; false grandfathers and false grandmothers. 

13. Maternal grandfather. 

14«. Father of No. 13, father of No. 14, and so on, how 
high soever, (i. all false grandfathers). 

15. Maternal grandfather’s mother. 

16. Mother of No. 15, and so on, how high soever (i. 

all false grandmothers). 

N. B , — Rules (a) and (h), applicable to class 1, apply 
also to class 2. Further (c) when the sides of relation 
differ, the claimant by the side gets twice as 

much as the claimant by the maternal side. 

Class 3. 

Parents^ Descendants. 

17. Full brother’s daughter and her descendants. 

18. Full sister’s son. 

19. yf „ daughters and their descendants, how 
low soever. 

20. Daughter of half brother by father, and her descend- 

ants. 

21. Son of half sister by father, 

22. Daughter of half sister by father, and their descend- 

ants, how low soever- 

23. Son of half brother by mother. 

24. Daughter of half brother by mother and their 

descendants, how low soever. 
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25. Son of half sister by mother. 

26. Daughter of half sister by mother, and their descend- 

ants, liow low soever. 

K B . — Rules (a) and (J) applicable to class 1 apply also 
to class 3. FnHhei\ (c) when two claimants are equal in 
respect of proximity, one who claims through a residuary is 
preferred to one who cannot so claim. 

Class 4. 

Descendants of the two grandfathers and the two grand- 
mothers. 

27. Full paternal aunt and her descendants.* 

28. Half paternal aunt and her descendants.* 

29. Father’s half brother by mother and liis descendants.* 

30. Father’s half sister by mother and her descendants.* 

31. Maternal uncle and his descendants.^ 

32. Maternal aunt aud her descendants.* 

N. B, (a ) — The sides of relation being equal, uncles and 
aunts of the whole blood are preferred to those of the half, 
and those connected by same father only, whether males or 
females, are preferred to those connected by the same 
mother only, [b) Where sides of relation differ, the claim- 
ant by paternal relation gets twice as much as the claimant 
by maternal relation, (c) Where sides and strength of rela- 
tion are equal, the male gets twice as much as the female. 

Gknkral Rule. — Each of these classes excludes the uext 
following class. 


IV. — Successor by Contract or Mutual Friendship. 
V.— Successor of acknowledged Kindred. VI. — Uni- 
versal Legatee. VII. — Public Treasury. 


Male or female, and how low soever. 
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TABLE OP SHARERS AND SHARES. 

{Rumuey’s Muhammadan Family Inheritance, pi^. 17 — 21.) 
Husband ^ when there is a child or 

son’s h. 1. 8. child.* 
.. i wlien not. 

Father ... ... I 

Tr. Grandfather h. li. s. ^ when not excluded. 

U. Brother or Sisterf ^ when only one, and no 

child, son’s h. 1. a. child, 
fatlier, or Tr. grand- 
father. 

I when tyro or more, and no 
child, &c. 

Wife ^ when child or son’s h, 1. s. 

child. 

„ ^ when not. 

* The oxinteiice of a d.mgliter’K child (or, d fortiori, a sou’s h. 1. k. daugli- 
tcr’H child) could not, of course, have any eflecfc on lh« husband’s Bhare, aa 
Bueh a cliild is a d. k« — Sir, *i9 ; 34 ; &c. It would not have soeinod luces- 
flary to nniko this rcinaik had not the cc* stated in Tair. 

Left, 1S74, i». 182. The author of tlie lectures, in anotiier place, i(U.c 

doctiine corroclly, though with some confusion of language — VideTii^, 
Lect., 18/3, 80. Tlie&e remarks ajiply wherever the expression son’s It. 1. s. 
child*' id used in the table. With rcgaid to tins expression it must also be 
remarked that if the reader should consult the Shur., he iimst be on his guard 
against being misled by the words “ male is.suo of a son,” “iK.siie of a de- 
ceased son.’’ and the like, whitih arc sometimes used (r. f/.j Sliar. 65, 1, 22 ; 
66, 11. 3, 4; 68, 11. 4, 5), where ‘‘son’s h. 1. s. child,” ‘‘son’s h. 1. .s. issue,’* 
or some expression having the same meaning, ought, strictly speaking, to be 
used. 

t Wo have placed TJ. brother and U. si-ster together, because they stand on 
precisely tlio same footing; thus affording an oxco])tion to the rule of a 
doable share to the male, which occurs so freiiuoutly that it may bo consider- 
ed a general rule. — Sir., 4 ; 6. It will be obsorved that two or more relations 
of this kind, whether of the same or of different sexes, take This is some- 
times spoken of as the “mother’s portion," or “mother's allotiiioni/’ for it is 
the share that she would primarily be entitled to. In like manner the re- 
maining fraction, J-, is spoken of as the “father’s portion," or “ father's allot- 
ment,’’ for if ho and tho mother sLoml alone, ho w'ould take (partly as shaivir 
and p.'irtly as residuary) all that remains after payment of the inotbor’s share. 
It would naturally bo cxirected from the above, that the U. brothers and U. 
sisters would take nothing wlien tliere is a mother ; but this is not so, as will 
bo tiocu from the tabic of sharois. 
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Daughter ... 


Son’s h. 1. s. Daughter’ll 


Mother 


Mother (but) 


i when only one and no 
son. 

f when two or more and 
no son. 

^ when only one and no 
child or equal or 
higher son’s sou. 

§ when two or more, and 
no child or &c. 
when one daughter or 
higher son’s daughter 
and no son or &c. 

J when child or sou’s h. 1. 
8. child; or two or 
more brothers or 
sisters or C. or U. 
brothers or sisters. 

J when not. 

J of remainder only after 
deducting wife’s or 
husband’s share, when 
a W'ife or husband and 

a father, {secHsX if a 
Tr. grandfather in« 
stead of a father). 


• “ Son’s daughter, or othw female descendant h. 1. s.” — Sir. 3 ; 4. But 
this evidently means son’s h. 1. s. daughter, since daughters’ children, sous’ 
daughters* children, &c., are in the first class of D. K. — Sir. 29 ; 34, and 
iw/rtt, Chap. V. See also, as to theso relations, the case of taMid^ which 
clearly shows that they are all related through an unbroken male line ; Sir. 
6 ; 8, 9, and infra^ 38. 

t The theory is this ; the daughter, or higher son’s daughter, takes i and 
leaves ^ for the proposed son’s daughter ; but if there he two or more 
daughters, or higher son’s daughters, they take their §, and there is nothing 
left for the proposed son's daughter. 

^ But, in Abu Yusuf 's opinion, the presence of a “grandfather” has the 
same effect as that of the father (Sir. 8 ; 11). Of course a true grandfather 
is meant, for a false grandfather is a d. k. {infra, Chap. V,) and his presence 
could not, therefore under any circumstances, aflect a sharer’s interests. 
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Tr. Grandmother h. h. s. ^ when not exclnded. 

Sister ... ... | when only one, and no 

son, son’s son h. 1. s., 
father, (perhaps Tr- 
grandfather), daugh- 
ter, son’s daughter, 
or brother. 

§ when two or more, and 
no son, &c. 

C. Sister ^ when only one and no 

son, &c., C. brother, 
or sister. 

§ when two or more, and 
no son. See., C. bro- 
ther, or sister. 

^ when one sister, but no 
son, &c., or C. bro- 
ther. 

U. Sister {Vide supra, U. brother or 

sister.) 

EXAMPLES OF THE DIVISION OF PROPERTY 
AMONG SHARERS AND RESIDUARIES. 

(Rwmey’s Muhammadan Family Inheritance, pp. 83 — 90..) 

Example 1. — Father, mother, and two daughters. Here 
'the shares are : — 

F ather • . • ... ^ 

Mother • • « ••• ^ 

Two daughters .. f 

Hence each daughter’s share = |-h2< 

Reducing the fractions to the least common 

denominator, we have : 
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Hcncc the father has ... ... ^ 

„ mother ... ... ^ 

,, each daughter ... % 

Tlie property is therefore exactly divided, and there is 
nothing left for the father to take in his residuary capacity. 

Example 2. — Father, mother, and ten daughters. Here 
we have : — 


Father 

Mother . . 

Ten daughters 
or each daughter It-IO^yV 

Reducing to the L. C. D., we have : 
Ilcnce the father has . . 

„ mother 
„ each daughter 


I 

i 

9 

U 


6 n 9 
SlSf TT? 


r, 

in? 

■ss 


Ilere^ as in the last case, the property is exhausted. 


Example 3. — Father, mother, and five daughters : — 
Father ... ... ... ^ 

Mother ... ... J 

Each daughter ... ... 

lleducing to the L. C, D., we have 

leather ••• ••• 

Mother ... ... ... -sv 

Each daughter ••• ... 

Here, also, the property is exhausted. 


Example 4. — Six daughters, three Tr, grandmothers, and 
three paternal uncles. 


Here the three paternal uncles are residuaries; the 
shares are : — 

6 daughters f, each daughter 
3 Tr. grandmothers •*. each Tr. grandmother 

^ -ju * 

Ttj -T" 0 » 
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Here it is clear that the property is not exhausted by the 
sharers. To find the fractional part remaining for the 
rcsiduaries after payment of the shares^ we must subtract 
the shares from unity, or the whole; hence we have : — 
Residue 1 = 

Each paternal uncle ^-^-3=^8 

Reducing to the L. C. D. : — 

Each daughter ... .. 

Each tr. grandmother ... „ tV 

Each pat. uncle . xV 

Example 5. — Four wives, three tr. grandmothers, and 
twelve paternal uncles. 

The paternal uncles are rcsiduaries. The shares are ; — 
Four wives each = 

Three tr. grandmothers J, each iH-3*=xV 
The piirt remaining for the rcsiduaries is found as in the 
previous example, and we have : — 

Residue i — J ~ -tV 

Each pat, uncle Vs I2=y| ^ 

Reducing to the L. C. D. : — 


Each wife ... 


Each tr. grandmother 

tIs 

Each paternal uncle . . . 



Example 6. — Four wives, eighteen daughters, fifteen tr. 
female ancestors,* and six paternal uncles. Here we 
have : — 

4 wives 4, each wife 4-^4 = ^', 

18 daughters each daughter I -5-18= sV 

• t. e. true grandmoilierB, vide 14. The reader must remember 

that these must be all on the same level, as even a single tr. grandmother iu 
a nearer generation would exclmlo all the rest {ride infra^ Chap. X). Conse- 
quently the circumstances of this and several other examples are simply 
impossible, but they were probably fraiiu d by the Arabian lawyers for the 
purpose of testing the skill of their pupils. 
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15 tr, grandmothers each tr. grandmother 
The portion remaining for the residuaries is : — 
Each paternal uncle A'5-6 =tJ4 


Reducing to the L. C, D. : — 

Each wife 
Each daughter ... 

Each tr. grandmother 
Each paternal uncle 

Example 7.— Two wives, six tr. female ancestors,* tea 
daughters, and seven paternal uncles. Here we have : — 


1 Hit 
lX4ff 
160 

A « 

30 


2 wives J, .'. each wife ^-7»2=iV 
6 tr. grandmothers I, .•. each tr. grandmother ^-5- ()=7V 
10 daughters each daughter f-t-lO = xV 
Consequently there remains for the residuaries:-— 

— 123 -: 1 

Each paternal uncle -^7 = xi? 

Keducing to the L* C. D.— 


Each wife 

Each tr. grandmother 
Eacli daughter 
Each paternal uncle 


3 1 0 
140 


Example 8. — One wife, eight daughters, and four pater- 
nal uncles. Hero we have : — 


Eight daughters .*. each daughter I - j'g 

To find the portion of the residuaries 

i-i-r=i-u=A 

Each pateruni iinole 
Reducing to the L. C. D. : — 


* See note to tho preceding page. 
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Each daughter ... 

Each paternal uncle* ... ... 

Example 9.— Husband, mother, father. Here, remem- 
bering that the mother, under the particular circumstances, 
only takes a third of the residue after dtductiug the 
husband's sliare, wc have ; — 

Husband, ^ 

Mother, ^ of (l — 4)i i 

Father (as sharer), J ; (as residuary), 1 — (i + |), 

or I ; total, ^ , 


Reducing to the L. C. D. : — 

Husband ... ... ... J 

Mother ... ... ... I 

Father ... ... ... * 

Example 10.— Wife, mother, father. Here in like 
manner, tlie mother only takes a third of the residue after 
deducting the wife’s share, and we have : — 

Wife, i 


Mother, ^ of (1 — i), or { 

Patlier (as sharer), ^ ; (as residuary), 1 — (i + i+J), 

or J ; total, J 


Reducing to the L. C. D. : — 
Wife 
Mother 
Father 


* In this oxiiniple th<»re is an arithmetical error in Macn. Princ. 172. 
It is there stated tliat the sliare of each paternal uncle is Put it is o£ 
course plain that this would not exhaust the property, since 

12^ 8x8 ^ 4x4 12 + 404-16 p. 

+ — -98 

while on the other hand it will easily be seen that the division above given 
exhausts the whole, or, in Mr. Macuaghteu’s words, “ makes up the required 
number 90 ; ” for 

12 8x8 5x4 12 + 64x20 96 
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Example 11. — Husband, mother, pat. uncle. One of the 
claimants agrees to take a specific article in lieu of his 
portion.* 

The portions are, primarily : — 

Husband ... ... ... i 

Mother ... ... ... J 

Pat. uncle, residue ... ... i 

First, let the husband agree to retain his wife's bridal 
gifts which lie has not paid, and set it off against his claim. 
Then we liave : — 

Mother and pat. uncle, to share the remainder, or general 
estate, in the ratio ^ or 2 : 1. 

Hence we have : — 

Mother ... ... .. 

Pat. uncle ... ... ... 

Secondly, let the mother agree to take a jewel instead 
of her share. Then we have : — 

Husband and pat. uncle to take in the ratio | ^ or 3 : 1. 

Therefore wc have ; — 

Husband .. .. ... | 

Pat. uncle ... ... .. i 

Thirdly, let the pat. uncle take a carriage, or a slave, 
instead of his portion. Then we have : — 

Husband and mother to take in the ratio ^ or 3 : 2. 
Hence we have . — 

Husband ... ••• ^ 

Mother ... ... ^ 

Example 12. — Mother, two U. sisters, pat. uncle’s son. 
One of the U. sisters agrees to take a female slave instead of 
her portion. Printarily, the portions are ; — 

* This and the following example present instances of what is called sub* 
traction ( su-jwa, 18). They are worked by the rule of “ proportional partSi” 
which is also used in cases of return.— Fide infi'a, Chap* VIH, 
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Mother, ^ 

Two U. sisters, J ; each, ^ 

Pat. uncle’s sou residue, ^ 

But, as one IT. sister disappears, the remaining property 
must be divided among the mother, the other U. sister, and 
the pat. uncle’s son, in the ratio J : J : or J : 1 : 3. 

Hence we have : — 

Mother ... • ^ 

U. sister ... ... ^ 

Pat. uncle’s son ... ... | 

When the fractions have been ascertained in the manner 
shown in tiic above e.vaiuples, it only remains, of course, to 
divide the property into the number of parts indicated by 
the L. C. D., and to give to each sharer or residuary as 
many of those parts as are indicated by the numerator of 
his particular fraction. Thus, for instance, in Example 8, 
the whole will be divided into 96 parts, of which 12 will be 
given to the wife, 8 to each daughter, and 5 to each pater- 
nal uncle. 

EXAMPLES OP THE DIVISION OF PROPERTY 
AMONG DIFFERENT HEIRS. 

(Manual of Muhammadan Law by Abdullah Fyaz and 
Fazlul-Qadir, B. A,,pp. 13 — 20.) 

Example 1. — Father, mother, and 10 daughters. Here 
we liave : — 

Father 

Mother =J. 

10 daughters=:|, or each=§-T-10=yV 

Now ii + i+|=s or 1. Therefore the property is 
exhausted. 
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Reducing the fractions T-east Common 

Denominator, wc have : — 

Father =jfn. 

Mother 

Each daughter=/ 5 . 

ISxAMPLE 4. — 4 sons and 2 daugiitcrs. 

Now since daughters are made residuaries with sons, and 
as each son takes double the share of each daughter, we 
have : — 

4 sons=8 daughters + 2. daughters= 10 daughters, 

the property must be divided into JO shares, of wldch 
8 will go to the sous and 2 to the daughters. 

Or the sons will each take 2 and daughters each 1 ; 
l-5-10=T'5=cach daugliter’s share, 
each son^s Bhare=i-® 5 , 

Example 5. — Wife, daughter, mother, uncle. 

Wife=i 
Daughter=: ^ 

Mother =J (3 + 12 + 8) 

Uncle= l-(i + i + J) = 1 

1 23 _ I 2# 

1 5} — 7J. 

Reducing J, to L. C. D we have : — 

Wife =/4 ; daughter— ; mother=,\ ; uncle=,'f‘ 
Examale 6. — Husband, father, mother. 

Husband = i 
Mother =i 

Father=;J; (3 + 1 + 1) 

Now 1— (i+J+i)=l c- =l--f = i 

the residue will also revert to the father in his 
residuary capacity. . 

.•.father= J + ^=| or J 

Reducing 4, J, we have 
Husband »• | ; mother • i ; father = f . 
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Example 7. — Husband, daughter, brother, & 3 sisters. 
Husband = ^ 

Daughter « 4 

Brother & 3 sisters - > • . i v i ^ i 

(Rosidu»ie.) '-li + Jj-H-J 

Bat brother being = 2 sisters + 3 sisters = 5 sisters. 

the residue ^ must be divided into 5 shares ; each 
sister = y of and each brother* J of i = ri 5 > 

Reducing I, = — 

Husband* daughter* a! brother = j* 5 j each sister 


Example 8 . — Husband, father, mother, 2 sons, and 3 
daughters and a brother. 

Husband * ^ 

Father = ^ (here he is not a residuary as well by the 
presence of the sou). 


Mother * I 


2 sous and 3 daughters. I , „ , 3 jl- 2+2 

(Residuaries). J “ l-(4+r+s) = 1- " u - 

“ 1- "TJ ' ’1^ 

But 2 sous and 3 daughters = 7 daughters. 

.*. each daughter = t j ■=■ 7 " #4 
.•. each son = ,*3 

Brother is excluded by father and son. 

Reducing I, I, is aad to L. C. D., we have 
Husband =11 
Father *^J. 

Mother *4J. 

Each son) 

Each daughter */i. 

Example 9. — Wife, 4 brothers’ sons, 1 sister and 1 uncle’s 


(i+R4) = l- 


3 _+ 2+2 
12 ■' 


Wife*i 
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Sister = I 

Uncle’s son excluded by brothers’ sons. 

Residue 1— + = = to be divided among 4 

brothers’ sons. 

each brother’s sons»4‘^4=yV 
Reducing to the L. C. D., we have : — 

Wife— sisterrrj*^; each brother’s 8on = iV- 

Example 12 . — Wife, daughter, 3 son’s daughters, and 
father. 

Wife = i. 

Daughter = 4- 1 


_ 1 


=1— + i + = 


. e 
3f» 


3 sou’s daughters - J each = - 

6x3 

Father 
(residuary) 

Reducing A) it to the L. C. D., we have:- 

Wife-/»- 

Daughter = 

Each sou’s daughter = j*,. 

Father = I y. 


Example 13.-— W’ife, 2 daughters, son’s daugliter, 5 
brothers. 


Wife=i 
2 daughters = f . 

Son’s daughter is excluded by 2 daughters. 


5 brothers 




1 — (l+f ) = 1 — i| — ?®4. 


Vs* 


(residuaries) 
each brother -,*4' 

Reducing f , ,’j to the L. C. D., we have 

Wife = ; daughters - JS, or each = ,*4. 

And each brother i= 3'i. 
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OP THE INCREASE AND RETURN. 

(Rimm/s Muhammadan Family Inheritance, 

pp. 110— 119J 

It is obvious that, iu a system involving the division of 
unity into a number of arbitrary fractional parts, it may 
happen that the fractions when added together arc some- 
times greater, and sometimes less, than the whole. The 
former contingency, of course, occasions a difficulty when- 
ever it occurs, the latter only when there are no residuaries. 
The doctrine of the “ Increase” {aul) provides for the for- 
mer class of cases ; and that of the “ Return” {nidd) for the 
latter. 

The Increase is the division of the property into a larger 
number of parts than that indicated by the least common 
denominator of the fractional shares. The rule is, to 
increase the L. C. D. so as to make it equal to the sum of 
the numerators ; in other words, to the aggregate number 
of parts required. 

V Example 1.-— Husband, father, mother, daughter. 

Husband ... ... 1 

Father ... .. * 

Mother ... ••• i 

Daughter .. .. i 

Reducing those to the L. C. D. we have 

3 2 9 C * 

T5 f 

that is, in all, which would be more than the whole. 
Increasing the number of parts (that is, the L. C. D.) to 
13, we have 

Husband ... ... 

Father . . rj 

hlothex* ... , , 

Daughter ... ... j\- 


25 
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It is evident tliat the sum of the fractions will now be | J 
or 1 ; that is to say, it will'exactly exhaust the whole. 

The above rule is so extremely simple, that the reader 
will perhaps fail to perceive at the first glance that the pro- 
perty has been justly divided among the claimants in the 
exact ratio of their original shares. Such, however, is the 
case, for it is obvious that, — 


3 

rs 


13 


3 

13 


G-q.9*0.A— s 

Example 2. — Husband, mother, sister. 
Husband ’ ... 

Mother 

Sister 


2 

T9 


3 

IS 


G « 
T5 


But = 

Hence this is a case of increase, and the denominator 
must he increased to 8 j we shall then have 


Husband 

3 

... 15^ 

Mother 

3 

... s: 

Sister 

... 

Example 3. — Husband, two 
mothcr.t 

sisters, two U. sisters, 

Husband ... 

... h 

Two sisters 

... 1 

Two U. sisters. . . 

... i 

Mother 

... ^ 

But + i =t+l+l+ff* 

V. 

Hence the denominator must be increased to 10 ; and we 

have : — 


• Where there are several claimants for one original share, it may some- 
Hmos be found more convenient to increase the denominator at a later stage, 
and, of course, the effect wjU be the same. 


t Thio cage is known as the case ol Shuraihiyya, after Shuraih, the Judge 
who decked it. It is taken from Shar. 88, 84, and is valuable as an ex- 
ample ot the succession of IJ. sisters notwithstanding the presence of the 
mother and of sisters.— infm^ Chap. X. 
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Husband 

I'o 

Two sisters . . . 

; each or 

Two U. sisters 


Mother 

1 

TIT 

Example 4. — W ife, father, mother, two daughters.* 

Wife 


Father ••• 

7 

Mother 

Two (laughters 

*0 

■Rlifl 4 .lt.l 4-2 — l 4 - 4 4 - ♦ .10 — 27 

imi -g- + Xf ^ If Tf - 24 + + ^4 - '24* 


Hence the denominator must be increased to 27 ; and 

have 


Wife 


Father 

A 

Mother 

sY 

Two daughters 

; each 


The Sir., in the chapter on the increase, states that 
particular “ divisors “ {i. e., the least common denomina- 
tors of the original shares) may be increased in particular 
ways {e. g., 6 to 10, 12 to 17, &a), which might, at first 
sight, bo thought to imply that no other mode of increase 
is allowable, t But this does not seem to be a correct view 
of the doctrine of the increase, which, from the actual 
definition given in the Sir., appears to be applicable to all 
cases in which the L. 0. D. is insufficient.! It may fairly 
be concluded, therefore, that the statements as to particular 
“ divisors are only made in that spirit of yearning for 
enumeration which is so frequently to be discerned in the 
Sir., and that if any other instances are found possible, they 

• This is called the case ot Mimbenyya, haviug boon decided by Ali wlion 
in the mwhar, or pulpit at Cufa. 

t Sir. 15 ; 18, W. 

$ “Anl, or inavoK, is when some fraction remains above the re, yw/ar 
divisor, or when tho divisor is too small to admit of one share.” — Sir. 15 ; IS. 
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must be consitlered good law. The disputed case of increase 
to 31, in the same place, turns, not really on the doctrine 
of the increase, but on the question whether persons incapa- 
ble of inheriting can exclude imperfectly. 

The Return is the apportionment of the surplus among 
the sharers (except husbaud and wife,* who are not .allowed 
to partake of it), when the sharers do not exhaust the 
property and tlicre arc no rcsiduaries. Zaid, the son of 
Thabit, and some other lawyers, have maintained that there 
is no return, but that the surplus goes to the public trea- 
sury; but the author of the Sir. considers the opposite 
opinion to be correct, on the authority of all the Prophet’s 
companions, including Ali and his followers, and also of 
the sages whom he calls “our masters.”! Kesiduaries for 
special cause, however, take precedence of the return. J 

The rule is, that the surplus is distributed among the 
sharers in the ratio of their respective shares. In cases 
oi return, as in the primary distribution, we shall solve the 
examples by the rules of modern arithmetic. 

Example 5. — Two daughters. 

It is obvious that, as the two daughters divide, first, their 
proper share, and then the return, equally, they divide 
the whole equally. We have : — 

Each daughter’s ultimate 8hare|| The ultimate share 
of each of two sisters, &c., would of course be arrived at 
in the same way. 

* Exfttnpleii illustrative of this doctrine will be found 116, &c. 

AUhotn^h the husband and wife kave not, tcchuio.ally speaking, any return, 
T't tbi'ie are iustances iu which the whole residue lias been said to revert 
til them ; supra, 44, * 

t Sir. 22 : 27. t Vide infra, Chap. XIIl 

II tVe have used the words ultimate share for the sake of brevity to ex- 
press »nnr( added (e return. 
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Example 6.* — Mother and 2 daughters. 

Mother | 

Daughters, H each daughter 

The whole must therefore be divided in the ratio i or 
1 : 4. Consequently we have : — 

Mother’s ultimate share 

Daughter’s ultimate share ... |ofl-yt 

Each daughter ... ••• I 

Exampi.k 7. — Husband and 3 daughters. 

Here it is obvious that, as the husband has no return, 
the daughters, as sharers and by return, must take all the 
rest. Therefore the | left after payment of his share will 
be divided among the daughters. Hence we have : — 


• Tliis and some other examples are worked by tho rule of “ proportional 
partfi.” See “Colenao’s AriiliDietic,” or Jiiiy other niodoi'n arithmetical 
treat it?e. It is iiiinocofipary to begin by finding tho amount of tho surplus, 
as will appeal' from the following reiisoning 


Let there he a number, w + and lot w—a+J. 
(the surplus) in the ratio a ; 6, we have 
ft 7) 


— - n, -- ■ n 
ci+ 6 ft + 5 


Then, if wo divide n 


And, if we divide the whole number mxnm the same ratio, we liavo 
“ (m + n), -J- (m+n) 

ft + 6 ft + 6 


but (m + w) = 

a+6 


am-i- an 
fl+ b 


Siniilarly 


=a+^ H 
a+& 

(m+n) =6+ n 

0+ & ft + & 


Whence it appears that if wo divide the whole estate in the ratio a : h 
(ft and h being tho original shares), the result is the same if wo tUvided tho 
surplus in that ratio, and addof^ tho parts to the respective shares. 

+ Mr. Macnaughten (p. 17G) divides tho surplus into 6, giving the mother 2 
and the daughters 4. This is, of course, an error. The result, as given above, 
is in accordance with the principles of the Sirajiyyah, TJio return is the 
converse of the increase ; and it takes place in what remains above the shares 
of those entitled to thorn, when there is no legal claimant of it ; this sur- 
plus i« then returned to the sharers according to thdr Hglits in other words 
(ns shown by the examples in the Sirajiyyah, and the universal practice), in 
the ratio of their original shares. in the present instance, we have re- 
course to the empirical rules of the Sir., we arrive at the same result ; for wo 
arc told, when there arc tw^o-thirds and a sixth, to “ settle the case’' by five. 
(Sir. 22; 28.) 
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Husband ... ... ... i 

Each daughter’s ultimate share ... { 

Example 8 . — Husband and 6 daughters. 

Here, as in c.xamplc 3, we must divide the remaining | 
among the daughters, and we have : — 

Husband .. ... ... ^ 

Each daughter’s ultimate share ... J -4- 6 “ J 

Reducing J and ^ to the L. C. 1 )., wc get : — 

Husband ... ... ... | 

Each daughter’s ultimate share ... | 

Example 9. — Husband and 5 daughters. 

Here we have : — 

Each daughter’s ultimate share, 

Reducing \ and ,“5 to the L. C. D., we have ; — 

Husband ... ... 

Each daughter’s ultimate share ... 

Example 10. — Wife, 4 tr. paternal grandmothers, 6 U. 
sisters.* 

Wife .. ... ... \ 

Paternal grandmothers .. h 

Uterine sisters ... ... J 

As the wife has no return, the paternal grandmothers 
and U. sisters will have all after payment of her Hence 
we have 1 - J or f to be divided iu the ratiof of ^ : J- 
or 1 : 2 . 

* In this and the following example, we have put tr. paternal grand- 
mothers/’ because the cases are so stated in Macnanghten ; but the reader will 
readily see that^ if the word paternal were omitted, the result would be 
precisely the same.— Table of Sharers, supra, 17, &c. ; and llules of 
Kxclusion, infra, Chap. X. 

t As in example 6, sp in this and any similar example, it is not necessary 
lirst to find the actual surplus, for if we have a number m x n x p and 
u - a X b; and we divide p (the actual surplus) in the ratio a : b, we get ; — 



EXTRACTS, 


195 


Tr. paternal grandmothers, J of | = J ; each 
Uterine sisters, § of -| = i ; each 
Reducing to the L. C. D. : — 

Wife ’ ® 

Each tr. pat. grandmother, 

Each uterine sister, 

Example 11.— Wife, 9 daughters, 6 tr. paternal grand- 
mothers. 

Wife, i 
Daughters, | 

Tr, paternal grandmothers, ^ 

Deducting the wife’s share, as she has no return, we 
have 1 — J, or to be divided in the ratio or 4 : 1. 
Daughters’ ultimate share, | of |r=T6 » each 
Tr, paternal grandmothers’ ultimate share, ^ of 

each jIj 

Reducing to the L. C. D., we have 

Wife, jis 
Each daughter, 

Each tr. paternal grandmother, rV® 

In the simpler class of cases, where there is no person 
who is not entitled to partake of the return, the problems 
ma 7 be still more easily solved by merely diminishing the 


And if we divide nxp (ttie whole property less the wife's share) iu the 
same ratio, wo get 

r j. f . \ an + ap 

but _(ft + p) = _^. 


= a+ — riP 


Similarly ^ (n+p)= h+ ~p 


Consequently, the result obtained by dividing the whole property less 
the wife’s share in the ratio of the other shares is the same as that obtained 
by BO dividing the actual surplus and adding tho quantities thus obtained 
to tho other sharesa 
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entire number of parts^ or L. C. D. of the original shares 
so as to make it equal to the aggregate number of parts 
required. Thus, from example 6, p. 115, we have 

Mother, i 

Each daughter, or | 

Therefore, in all, 
f > h 0*^ T 

Diminishing the L. C. D. to 5 wc have and the divi- 
sion will be 

Mother, i 
Each daughter, |* 


* Thia simple methoJ may be proved in the same way as the “ increase” 
{supra, li 1). _ It occurred to the author, long after the issiie of the first 
edition of this work, from pondering over the words, “ the return is the 
oouverso of the increase” (Sir 21 ; 27). 
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OF VESTED INHERITANCES. 

{Rumsei/’s Muhammadan Family Inheritance, 
pp. 120—123.) 

When a person who has inherited a portion from another 
dies before the estate has been distributed, his portion 
vests at once in his own heirs. Consequently, when the 
actual distribution is effected, his share or portion must bo 
divided among those entitled to inherit from him, somo 
of whom may be entitled to inherit from the hrst de- 
ceased and some not. It is usual to state the portions of 
those who ultimately succeed in fractions of the original 
estate. We shall show how this may be done, by working 
out an example (slightly altered from Macn. Princ. 181) by 
means of ordinary arithmetic. 

Example. — Wife ; hy her, 2 sons and 2 daughters ; wife 
dies, leaving a father ; then one daughter dies, leaving a 
husband. 

Here we have first to consider what would be the portions 
if the wife and daughter had not died. Remembering that 
the wife is a sharer, and that the children are residuaries, 
we have 

Wife, i 

Residue 1 — i = h divided in the ratio 4 : 2, or 2 : 1. 

Sons, § of f 5 V* 

Daughters, ^ of § = each 

Now the wife dies, leaving her father a sharer, and the 
four children residuaries. 

Wife’s father, | of 

Residue 1 — ^<=1 to be divided in the same ratio as the 
former residue, hence ; — 

Each son, ^ of J of 
Each daughter, ]|^ 

2C 
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Adding these to the original portions, we have 
Each sou, + Ti I = tVi 

Each daughter, jVf 

Lastly, one daughter dies, leaving her husband a sharer, 
and two sons (her brothers), and a daughter (her sister), 
residuaries. The wife’s father, being a false grandfather of 
the daughter, takes nothing from her,* as she has heirs 
living, and a false grandfather is a d. k. 

Daughter’s husband, J of jYy = jj'/. 

Residue 1 — to be divided in the ratio 4:1. 

Each son, | of i of 
Daughter, 

Adding these to the portions last found, we have : — 

Each son, tV? + Tl 4 T = '/iiTr 
Daughter, ~ fVts 

Reducing TiVV. fVsis. to the L. C. D., we have:— 


eo 

9 35 

10 34 
6 I 7 


Wife’s father 
Daughter’s husband 
Each sou 
Daughter 

The Sir. is very brief on the subject of vested inherit- 
ances^ and does not allude to it as affecting the D. K 
But the principle involved is assumed, rather than directed 
by precept, even as regards the heirs, and appears, in 
fact, to be alluded to merely for the purpose of giving 
the requisite arithmetical directions for calculating the 


♦ In the previous editions of this book, “ wife’s mother” occurred instead 
of “wife’s father.” The author, like Mr. Mocnaghten before him, over- 
looked the circumstance that the wife’s mother would bo a tr. grandmother 
of the deceased daughter, and would therefore be entitled to of her 
80 as to disturb the ultynate result very considerably. The error was dis- 
covered and pointed out by Mr. Alexander C. Tate, a gentleman study iug 
for the Indian Civil Service, to whom the author has much pleasure in 
teiidoiing his acknowledgments. It is probable that the example was found 
by Mr Macnauhteii in a correct form in some native treatise, but that the 
word “mother” was accidentally substituted for “father” in the MS. or 
the proofsheets of his work. 
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ultimate shares. The same principle may therefore, it is 
submitted, be safely assumed as to the D. K., so far as it 
may be found applicalde. Thus, if a man leave three sons 
of dilBferent deceased daughters, and one die before distri< 
bution, it may be assumed that the survivors, having origi- 
nally taken each will now take as follows 
Surviving daughter's sons, each J ^ of or | 

And, in like manner, if the deceased leave two sons of 
one deceased daughter, and two sons of another, and one 
daughter’s son die before distribution, it may be reason- 
ably assumed that the portion of the deceased daughter’s 
son will go to his own brother, as his heir, and not to his 
cousins, who are only his D. K. Thus, as each daughter’s 
son would originally have had i, the ultimate portions may 
be assumed to be : — 

Two sons of one daughter, each J 
Surviving son of other daughter, i + i, or | 

The above supposed instances are of a very simple kind ; 
but it seems clear that the principle, if recognized, may 
lead to problems of a varied and important character. 

MISCELLANEOUS EXAMPLES ON SHARERS 
AND RESIDUARIES.* 

( Rumsey’s Muhammadan Family Inheritance, pp. 135 
to 142.) 

We subjoin a few miscellaneous examples, of which the 
greater parts are taken almost at random from the large 
mass of precedents of inheritance iu Macuaghten’s “ Prin- 
ciples and Precedents,” in order to show the general 
applicability of the arithmetical methods which we have 

* Although the D* K* are occasionally referred to in these examples, the 
allusion to them is so slight that the above title will not, it is hoped, seem 
inappropriates 
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used above. The reader will find that the results here 
arrived at eoiucidc with those stated by the native law 
officers consulted in the several eases. 

Example l.~Wife, mother, and sister. 

Wife i 

Mother ... ... ... ^ 

Sister ... ... ... ^ 

But J + J + i = Ti + TV + T 5 “ 1 5 j than the whole. 

The doctrine of the inoreasc therefore applies, and the 
property must be divided into 13 instead of 12. Hence 
we have 

Wife ... ... ... T*j 

Mother ... ... ... vj 

Sister ... ... ... 

Example 2.->Thrcc sons, two daughters, son’s son, and 
wife. 

The son’s son has nothing, being excluded by the sons ; 
wife 

Residue 1-J = |. This must be divided in the propor- 
tion 6 : 2, or 3 : 1 (since the sons, as compared with the 
daughters, take double shares). Hence we have:— 

Sons, I of ^ = I J ; each 
Daughters, \ of { = Z, ; each -/i 

Reducing |, -/j, to the L. C. D., we have 
Wife ... ... ... 

Each son ... ... ... || 

Each daughter ... ... irx 

Example 3.— Wife, mother and two sons. 

Wife ’ ... ... J 

Mother ... ... ... 

Residue, 1— J J * 1 — s t * U 


i 

ir 


Each son 


il 



EXTRACTS. 


soil 


Reducing J, to the L. C. D., we have 
Wife 

Mother A 

Each son ... ... ... 

Example 4. — Wife, four brothers’ sons, sister, and uncle’s 
son. 

Wife ... ... ... J 

Sister ... ... ... ^ 

Uncle’s son excluded by brothers’ sons. 

Residue 1— 1 = 1 | .'. each brother’s son A 
Reducing xV» to the L. C. D., we have : — 


Wife 




Sister 



A 

Each brother’s son 

• •• 

• • * 

tV 


Example 5.— -Three wives, six sons, six daughters. 

Wives, I, each A 

Residue 1—^=1; to be divided in the ratio 12: 6, or 
2 ; 1. Hence we have 

Sons, I of = xji, each A 
Daughters, J of | A > tI s 
Reducing A. A. to the L. C. D., we have 
Each wife 
Each sou 
Each daughter... 

Example 0. — Wife ; by her, three sons, B., C., D., and 
two daughters E., F. ; by another wife, a daughter G.; before 
distribution, the wife, B., C., and O. die successively. This 
is a case of vested inheritance.” 

Wife ... ... i 

Residue 1 — to be divided in the ratio 6; 3, or 2: 1. 

Sons, of X ■ ■ "A > each Ar 
Daughters, each tV 


6 

xVt 
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Now the wife dies, and her share is divided among her 
own sons and daughters (O. is not her daughter, and takes 
nothing from her) in the ratio 6: 2, or 3: 1. Hence we 
have : — 

Sons, I of i = each 
E. and F., each 

Hence, adding these to the original shares 

Sons, each + 75 = ifVs 
E. and F., each /fV 
G. (as before), 

Next the son B. dies ; G., being a C. sister, is excluded 
by the actual brothers, and B.’s portion is divided between 
C. D. and E. P., in the ratio 4: 2, or 2: !• Hence 

C. D., § of = jVa i 
E. F., each 

Adding these to the portions last found, we have 

C n nnpli <*•* 4- — 3flO = Bfi 

E. F., each 
G. (as before), 

Afterwards C. dies, and his portion goes to D. and E. F. 
in the ratio 2 : 2, or 1 : 1. Hence: — 

1 rif 65 — 65 

E, F ,, each 

Adding as before : — 

I>.vVir + A^=US-T% 

E. F., each ,Vx 
G. (as before), 

Lastly, G. dies, and as she has no brothers or sisters of 
the whole blood, her portion is divided between D, E. and 
P. The ratio is again 2 : 2, or 1 : 1, and we get 

i of p^ s= 1 
E. F., each 



EXTRACTS. 


203 ' 


Adding, as before 

iVj + ill “ lii - i 
E. F.,* each = ,V^ = i 

Reducing j, to the L. C. D., wc have D. E. P., each 
i The fractions thus obtained arc identical with those 
given iu Macnaghten ; where, however, they are expressed 
in the more bulky form of tjVv> ^i^vc ob- 

served elsewhere, the old Arabian methods provide no rule 
for reducing fractions to lower terms.f 
Example 7. — Mother, wife, and daughters of U. brother. 
Mother ... ... ... ^ 

Wife i 

The U. brothers’ children are distant kindred, and con- 
sequently, as there are sharers, they take nothing. But ^ 
and i do not exhaust the whole ; therefore, this is a case 
of return j and, as a wife cannot partake in the return, the 
mother will get, after payment of the wife’s share, all. 
Hence we have, finally : — 

Mother ... ... ... i 

Wife J 

Exami'le 8. — Husband, mother, and daughter by formw 
husband-, husband dies before distribution, leaving wife, 
mother and father; daughter dies after husband, also before 
distribution, leaving mother’s mother (identical, of course, 
with the mother of the proposita),]; two sons, and daughter. 


• lu order to economise space, we have omitted, throughout this example, 
the actual calculation of the daughters’ portions ; but the reader can easily 
work them out, and will find that at each stage they come out as we have 
given them, i e., each daughter’s portion exactly half of each son’s portion. 
In this case the ultimate result might have been easily foreseen, but wo 
have thought it desirable to work it out, us this is one of the most elab<irato 
cases of vested inheritance given by Macnagbten. t Vide supra, 83, note. 

t Sir. 27 ; 32. Shar. 91. The author much regrets that liaving overlooked 
the fact that the daughter’s mother was identical with the mother of the 
proposita, he worked out the later stages of this question eiToiieously iu 
** Al SiiAjiyyah reprinted.” He would have taken au earlier opportunity of 
correcting this error, but unfortunately he did not discover it till after the 
second edition of this work was published. 
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Afterwards, still before distribution, mother (daughter’s 
mother’s mother) dies, leaving husband and two brothers. 
This is a case of vested inheritance. 

Husband ... ... ... i 

Mother ... ... ... J 

Daughter ... ... ... 4 

But these fractions do not exhaust the whole, therefore 
this is a case of return ; and, as a husband cannot partake 
in the return, we have to bo divided in the ratio J or 
1 ; 3, and added to the mother’s and daughter’s shares, so 
that we get 

Mother, i+J of or -jV 
Daughter, i + f of or 

Now the husband dies, and we have 

Mother and daughter as before. 

Husband’s wife, i of i=TV- 
Husband’s mother, I of (i — rV)> ox Vif* 

Husband’s father,* or J. 

Afterwards the daughter dies, and we have : — 

Husband’s heirs as before. 

Mother (the daughter’s mother’s mother), xirt+ J 

ITT) ox 

Daughter’s sons, each of ^ of or A* 
Daughter’s daughter, of ^ of or 
Lastly, the mother dies, and we have 

Husband’s heirs and daughter’s sons and 
daughter as before. 

Mother’s husband, 4 of or 
Mother’s brothers, each 4 of tvx* 


* The father, it will be remembered, takes all that is left after the other 
shares when there are no children, viilc supra, 20.1 

t Thig is tho mother's share directly from tho p^^posiiat as ascertained 
above, 
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Reducing the fractions to the L. C. D., we have : 


Hutibaiid’s wife 

8 

... I'Sfff. 

Husband’s mother 

8 

... 

Husband’s father 

1 C 

... y 5 . 

Daughter’s sons, each 

9 4 

... 

Daughter’s daughter 

1 Q 

... 12 ft' 

Mother’s husband 

1 8 

... tsB- 

Mother’s brothers, each ... 

... 


EXA.MPLES FOR PRACTICE ON SHARERS 
AND RESIDUA RIES.* 

( Rumsey’s Muhammadan Family Inheritance, 
pp. 143 to 148.^ 

In this, as in our second edition, we have thought it 
desirable to add a few Examples not worked out, in order 
to stimulate the industry and exercise the ingenuity of 
the student. These “ Examples for Practice’^ are all 
taken from the opinions of native law officers recorded 
in reported cases, with the exception of one or two which 
have been selected from the SirAjiyyah. The reader 
must expect to meet with “return," ‘‘increase,'' or some 
other special feature, in almost every case ; for it is rare^ 
in actual practice, to find the simple instances which theo- 
retical instruction provides as a kind of tender fare for 
the young beginner. With this warning, we commend 
the “ Examples for Practice" to our readers, who, with a 
thorough knowledge of the preceding part of the book, 
and a resolute determination not to be beaten, will be sure 
to be able to give a good account of them . 

Example 1. — Husband, father, mother. 

ilnswer.— Husband, \ ; father, \ ; mother, J j (or, ^ j J). 

Example 2. — Son, daughter. The daughter dies, and 
leaves a son, Fuseehoodeen. Fuseehoodeen dies and leaves 


See Note, page 199, of thiu book. 


27 



EXTRACTS, 


a son, Ali, and a daugliter, Wajida. Ali dies. What por- 
,tion of the original estate does Wajida take? 

Ansii'cr . — J 

Example 3. — Wife, brother, mother. Mother dies. 

Answer, — Wife, ^ ; brother, | ; (or, i®, ; ^®,), 

Example 4. — Wife, son by her, wife’s mother, son of 
half brother.* Son dies. 

Answer, — ^Wife, y*, j son of half brother, ; (or, > sJ)* 

Example 5. — Two sons, Husnu Ali and Himmnt Ali, 
mother, wife Zeinub, the mother of Himmut Ali. Another 
Avife, Zeb-oon-uissa, mother of H usun Ali, and after her* 
Aloo Thakoor, another son of propositus by her, have died 
before propositus, Zeb-oon-nissa’s dowerf absorbed the 
whole estate. 

Answer, — First ; On Zcb-oon>nissa’s death propositus (her 
husband),^-; sons Husun Ali and Aloo Thakoor, each 
Secondly : On Aloo Thakoor’s death, his | go to propositus 
who therefore has 1. Thirdly : On the death of propositus, 
the § which have come to him will be distributed thus > 
mother,^; wife Zeinub, i ; sons Husun Ali and Himmut 
Ali, each | ; and the ultimate fractions of the original estate 
will be (remembering that Husun Ali has § already), 
mother, wife Zeinub, ; son Husun Ali, son 
Himmut Ali, 

Example 0. — Husband, daughter, brother, three sisters, j; 

• This nivut, of course, be a half brother by the fathcr’a side, or C. bro- 
ther. The reader will remember that the U. brother’e sou is a d. k, and 
would therefore take nothiug iu the preaence of the wife and auu. 

+ The dower of a wife may be fixed at any amount, however largo ; and 
if it should be so large as to absorb the whole estate, it excludes the inherit- 
ors, as it is held to be a debt. It descends in the same way as other pro- 
perty ; and, consequently, the husband, the very person from whom it is 
derived, will take his share as an heir if his wife dies before him. The 
prcKcnt example affords an instance of that contingency. 

J Tins example (as far as it goes) affords an illustration of the doctrine 
maiul.dued, nipm, 43, that when there are brothers and sisters and also 
daughters, the hi'others and sisters will take the residuu after paymout of 
the daughlor,*’ shares, each brother taking u double share. 



EXTRACTS. 


20,1 


Answer. — Husband, daughter, ] ; brother, xV ; sis 

ters, each j'jj (or i®, j'ij, 5’^) 

Example 7 . — Wife, son hy her, mother, brother. Sou 
dies, then mother dies. 

Answer. — W^ifc, brother, (or 45 ). 

Example 8. — Son, two daughters, Misi’ee Khannm and 
Jance Khauuin, both married to Moohummud Tukec. 
Sou dies. Misree Khauum dies, leaving two sous, Ali 
Nukee and Ilusun Uskurec. Jauee Kbanum dies. Lastly, 
Ilusun Uskuree dies.* 

Answer. — Moohummud Tukee, ; Ali Nukee, xc* 

Example 9 . — Two wives, daughter. One wife, leaving 
her daughter’s son, who is 7 iot descended from the •propo- 
situs, dies. The other wife, the mother of the above-men- 
tioned daughter of propositus, dies. 

Anstoer. — W’ifc’a daughter’s sou, xV > daughter, 

Example 10 . — Two wives, mother, sou. Mother dies. 
One wife, the mother of the son, dies. 

Aimcer. — Surviving ivife, xV; son, jj (or ||). 
Example 11 . — Wife, two daughters, son (missing). 
Answer. — Wife, J j daughters, eachxVi hut the missing 
sou’s part, x’o to be restored to him if he returns, each 
daughter giving up ; (or 3*^, ; but, if son returns 

it)- 

Example 12. — Wil'e,t two sons, four daughters. One of 


• This example presents the singular feature of two sisters married to 
the same man. One sister dies, ioaving two sous ; the other dies after her, 
childless. The second sister’s property, after the husband has taken half 
(the lady herself being childless), goes equally betw’cou the two sous, as her 
Bister’s children, and tlicrofore her own D. K. As her etep-cbildren they 
could, of course, take nothing from her, being, in that character, neither 
sharers, residuaries, nor distant kindred. It will be observed that this 
example illustrates the docbiine tliab a husband lias 110 ruiurn (irapm, Chap. 
Vlll), iu a striking maimer, the D. K. of Janec Khunum taking what re- 
mains after payment of her husband's share* 

tit must be assumed that she is not mother of the sou who dies^ for, if ^he 
were, she would partake of his estate. 
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the sous dies, leaving three sons, i. e,, sou’s sons of the 
propositus. 

Wife, i ; son, ; each daughter, ; each son's son, ; 

/nr 9* ■ <3 - 31- 

ISSi IVI/- 

Example 13. — Mother, wife Zuhooroonissa and two other 
wives, daughter Fyzoonissa (being the daughter of Zuhoo* 
roouissa), and two other daughters, brother. Daughter Fy- 
zoonissa dies. 

Ansioer. — Mother, ^ ; wife Zuhooroonissa, ; other 
wives, each ^’j, surviving daughters, each i brotlicr, ,Yi ] 

SICj 3Tff> VTIfJ 3ri7^' 

Example 14, — Wife (being father’s brother’s daughter, or 
first cousin, of her husband), son, daughter, brother. Sou 
dies; daughter dies, leaving husband, son, and daughter; 
wife djfs, leaving father’s brother’s son (the brother above 
mentioned of the propositus); daughter’s sou dies ; brother 
dies, leaving son ; daughter’s husband dies, leaving 
daughter, (the daughter’s daughter above mentioned).* 

Answffi'. — Daughter’s daughter, ; brother’s son, 55 > 

ior,UV> II?)- 

Example 13. — Wife, by her, son Enayut Hosein and 
daughter, son by a previously deecased wife. Daughter 
dies, leaving a sou and two daughters ; wife dies. 

.^nAtoer.— Son Enayut Hosein, other son, ; 

daughter's son, daughter’s daughters, each 

464. 336. 30 . 3C\ 

3X6 > 3X6 > 333/- 

Example Id. — Four wives, nine daughters, six true 
grandmothers. 

.Answer .—Wives (each), j’j ; daughters (each), ; true 
grandmothers (each), (or, tH, ; xVA J rllx)- 


* in this example it must be assumed that the wife is the mother of the 
son and daughter, aod that the daughter's husband is the father of the 
daughter’s son and daughter's daughter. 
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OF THE DEMV^D of PRE-EMPTION, 

(Baillie’s Digest of Muhammadan Lato, pp. -iSZ to 493. j 

The right of pre-emption is founded on contract and 
neighbourhood, is confirmed by Inliib, or demand, and ish, 
had, or invocation, and is perfected by taking possession. 
The demand is of three kinds : tuluh-moowathubutf or im- 
mediate demand ; iuluh-tukreer, or confirmatory demand, 
also styled tuluh-ish, had, or demand with invocation ; and 
tulub-tumleek, or demand of possession, also styled tidub- 
khusoomut, or demand by limitation. * 

By lubib-moowathubut is meant, that when a person who 
is entitled to pre-emption has heard of a sale, he ought to 
claim his right immediately on the instant (whether there 
is any one by him or not),* and when he remains silent 
‘without claiming the right, it is lost. Tliis is life report 
of the Asul, and it is mushlioor, or notorious, among * our’ 
sect; though there is another report as from Muhammad, 
that demand at any time during the meeting at which 
the information is received is sufficient. According to the 
Hidayah, if a pre-emptor receives the information of a sale 
by letter, and the information is contained in the beginning 
or middle of the letter, and he reads on to the end with- 
out making his claim, the right is lost.* There is some 
difference as to the words in which the demand should be 
expressed ; but the correct opinion is that it is lawful in 
any words that intelligibly express the demand. So that 
if he would say, ‘I have demanded,’ or ‘do demand pre-emp- 
tion,’ it would be lawful. But if he were to say to the pur- 
chaser, ‘ I am thy shufee or pre-emptor,’ or ‘ I take the 


^ The word means, literally, “jumping up.” 

Hidayah, Vol. IV, p« 024. • loayah, Vol, IV, p. 249, 

‘ Vol. IV, p. 922. 


Tlirco kind) 
or o 

(leilKUld. 


doniaiul. 
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mansion by pre-emption/ it vopid be void. The proper 
time for making the- demand of pre-emption in the case 
of an invalid sale is not that of the purchase, but when 
the seller's right is entirely cut off. ^ And with regard to 
a gift ba-shud-ooliiouz, or a condition for an ex- 
change, there arc two reports, by one of which regard is 
to be had to the time of mutual possession, and by the 
otlicr, to the time of the contract.^ If a neighbour and a 
partner should Lear of a sale at the same time, both being 
in one place, and the partner should make the demand, but 
the neighbour remain silent, and the partner should then 
waive his right, the neighbour could not take it up.^ 
When a mansion is sold in which two persons have a right 
of pre-emption, and one of them is absent, but the other 
present, and the one who is present claims half the man- 
sion under his right of pre-emption, the right is annulled. 
So also if both were present, and each should claim a right 
of pre-emption as to half, the right of both would be 
annulled. 

Difference of Knowledge of a sale is sometimes obtained by the pre- 
2*"iw en>ptor emptor himself hearing or being present at the contract, and 
ou'lu- sometimes by his receiving information of it from another, 
formation Jn the latter case, then, are number and justice of the infor- 
ihe quality of mants a necessary condition, as in the case of witnesses ? 
S&'onyf *** Upon this point there was a difference of opinion among 
‘ our’ masters, Aboo Iluuecfa saying that it is a condition 
that there should be one or other of these, that is, either 
number,— as of two men, or one man and two women, — 
or justice j while according to Aboo Yoosuf and Muham- 
mad, neither nniuber nor justice is required. So that if 

^ I suppose on possessiosi being taken with the seller's permission^ when 
the purchaser becomes the proprietor.— See M. L. S., Chap. XI. 

^ 111 the Dourr-ool-Mukhtar (p. 702), the time of mutual possession is 
stated absolutely without any notice of the difFereut reports. 

* See mtf, p. -184. 
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one person were to give information of a sale, and the 
person entitled to pre-emption should re;naiu silent, that 
right would be annulled according to them if the informa- 
tion should prove to be true, whether the informaut were 
just or unjust, free or a licensed slave, adult or under 
puberty. Kurukhce has said that this is the most correct 
of the reports (or opinions). Though the information should 
be given by only one unjust man, yet if the pre-emptor 
believes him, the sale is established, on his information, 
according to them all ; but if he disbelieves the informant, 
the sale is not established, according to Aboo Huneefa, 
though the information should prove to be true; while 
according to the others, it is established in that case. 

By tiduh-isLhad, or demand with invocation of wit- Demand 
, - , „ . 1. * I with mvoo. 

ness (also styled tukrecr, as before mentioned), is meant tion. 

a person calling on witnesses to attest his tulub-moowa~ 
ihubut, or immediate demand. The invocation of witnesses 
is not lequired to give validity to that demand, but only 
in order that the pre-emptor may be provided with proof, 
in case the purchaser should deny the demand, saying, ‘ you 
did not demand your right when you heard of the sale, 
nay, you abandoned your right and rose from the meet- 
ing while the pre-emptor says, on the other hand, ‘ 1 did 
demand it,’ when, the word being with the purchaser, the 
onus probandi would be cast on the other. To give valid- 
ity to the it is required that it be made in 

the presence of the purchaser, or seller, or of the premises 
which are the subject of sale. And the person claiming the 
right of pre-emption should say, in the presence of one or 
other of these, ' such an one has purchased this mansion,’ 
or ' a mansion (specifying its own boundaries), and I am 
its shnfee and have demanded the pre-emption, and now do 
demand it : bear ye witness to this.’ The making of this 
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(Icruaiid is measured by the ability to do so. And when 
one is aide to make the demand in the presence of one or 
other of these (though only by letter or a messenger),* and 
fails to do so, the right of pre-emption is annulled, to pre- 
vent injury to the purchaser. If he leave the nearest to 
go to one more remote, all being in the same city, the 
right is not annulled on a favourable construction ; other- 
vfiso, if the more remote he in another city, or in one of 
the villages behjiiging to the same city. lJut if they are 
all actually in one place, and the demand is made at the 
more remote, abandoning the nearer, it is still lawful; un- 
less, indeed, he has arrived at the nearer, and then gone 
on to the more remote, in which case the right would be 
cancelled. If possession has not been taken of the things 
sold, the pre-emptor has an option, and may, if he please, 
make the demand in the presence of the seller or of the 
premises ; or he may make it in the presence of the pur- 
chaser, though he is not in possession, because he is the 
actual proprietor.* But if possession has been taken by 
the purchaser, Kurukhec has said that it is not valid to 
take witne sses to the demand iu the presence of the seller. 
IMuharainad, however, has expressly said iu the Jama Kubecr 
that it is lawful after delivery to the purchaser, on a liberal 
construction, though not by analogy. "When a pre- 
emptor receives intelligence of a sale during the night, and 
is unable to go out and call upon witnesses to attest his 
demand, but does so as soon as it is morning, the demand 
is valid. But be should go out and make his demand in 
the morning as soon as people are stirring about their 
usual avocations. 


* Doorr-ool-Mooklitar, p, 699. 

I'Uc last clause is from tbo Doorr-ool-Mookhtar, p. 699. 
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The iulul-moowatliubuti or imaiediate demand, is first n 

necessary ; then the tulub-itslijiad^ or demand with iuvo- wiUK'ri.Srti 1 j;lv 
cation, if, at the lime of making the forincr, there was ['Viiu* 
no opportunity of invoking witnesses, as, for instance, when 
the pre-ernptor, at the time of hearing of the sale, was 
absent from the seller, the purchaser, and the premises. 

Eut if he heard it in the presence of any of these, and 
had called on witnesses to attest the immediate demand. 


it would suffice for both demands, and there would be no 
necessity for the other. 


By the ialuh-timleek, or demand of possession, is meant Dt inand c 
the hriiiging the matter before the judge that he may 
decree the property to the claimant by virtue of his right 
of pre-emption. If he neglects to litigate the matter for a 
sufficient reason, such as sickness, imprisonment, or the 
like, and cannot appoint an agent, the right of pre-emption 
is not annulled. And though he should neglect to do so 
without a suflicieut reason, the right would not be annulled, 
according to Aboo Huncefa, and Aboo Yoosiif filso, by 
one report. And this is the manifest doctrine of tlie sect, 
the fuiwa being in accordance with it. But according to 
Muhammad, and Zoofr, and Aboo Yoosuf, also, by 
another report, if he should call witnesses to his demand, 
yet should neglect to sue for a month without a sufficient 
excuse, the right of pre-emption is annulled, and decisions • 

arc also given according to this opinion. The proper form Form of tb 
for making tlic demand of possession is, for the pre-ernptor 
to say to the judge, ‘ Such an one lias purchased a mansion" 

(describing its situation and boundaries), * and I am the 
sjmfec by reason of a mansion belonging to me " (the 
boundaries of which lie should also explain), ‘Order 
him, therefore, to deliver it up to me/ But even after 
this demand, the mansion does not become established as 
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liis property without an order by the judge for its delivery 
to him, or actual delivery by the purchaser himself. So 
that if before either of these take place, another mansion 
by the side of this mansion is sold, and the judge then 
passes his order, or delivery is made by the purchaser, 
the pre-emptor has no right of pre-emption in this other 
mansion. In like manner, if the pre-emptor should die or 
sell his own mansion after both the demands, but before the 
judge’s order or delivery by the purchaser, the right of 
pre-emption would be void. And the shu/ee may refuse to 
take the mansion, though the purchaser should be willing 
to make delivery, until the judge has decreed it in his 
favour. If the mansion be in the possession of the seller, 
it is a condition to the hearing of the suit that both the 
seller and purchaser be present ; because the pre-emptor 
is suing for both right and possession, the former being 
, in the purchaser and the latter in the seller. But if the 
mansion be in the possession of the purchaser, his presence 
alone is sulBcient for the hearing of the cause. 

How the When the shtifee brings his suit claiming his right of 
oTMeedontho the judge is first to ask him, before accepting 

pplicatiou be- or admitting his suit against the defendant, respecting the 
iL”* ^town and muhullah, or sub-district, in which the mansion 
is situate, and its boundaries, for he is seeking to establish 
a right in it, and it is necessary that it be known, since a 
suit for what is unknown is invalid. When this has been 
explained, he is tlien to ask him whether the purchaser 
has taken possession or not ; for when he has not taken 
possession the suit is not valid against him until the 
' seller appears. When this has been explained he is to 
ask him the cause of his right of pre-emption, and the 
boundaries of the property by reason of which he founds 
hU claim ; for there are different causes of this right, and 
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he may perhaps be suing for one that is invalid, or he may 
be excluded by a person who has a preferable right. When 
he has assigned a valid cause, and is not excluded by any 
other person, the judge is then to ask him when he became 
acquainted with the sale, and how be acted on the 
occasion j for the right may be annulled by length of 
time or by some other objection, and this should be 
unfolded. When this has been explained he is to ask him 
about the tnlub-tukreer, or confirmatory demand, how it 
was, and before whom he made the demand, and whether 
he was nearer or more remote than another in the manner 
already mentioned. When all this has been explained, and 
no condition is wanting, the suit is complete and to bo 
accepted or admitted as against the defendant, who is then 
to be asked respecting the mansion on which the claim 
of pre-emption is founded, 'Is it the property of the 
pre-emptor or not?’ even though it were in his possession, 
and possession is apparent evidence of right ; for appa- 
rent evidence is not sufficient, and the right must be 
established by proof as the basis of the riglit of pre- 
emption. The defendant is accordingly to be asked rcgai’d- 
ing it, and if he denies the property, the judge is to say 
to the plaintiff, ‘ Produce proof that it is tliy property,' 
and if be fail to do so, and dcraaiuls the oath of the 
purchaser, the oath is to be put in these words, ‘By 
God, you do not know that he is the proprietor of this ou 
which be grounds bis claim of pre-emption.’ If the 
purchaser refuses the oath, or the prc-cinptor produces 
proof, or the purchaser acknowledges the right, the pre- 
emptor’s title is established to the mansion on which be 
founds his claim ; and after this the judge is to ask the 
purchaser, saying, ‘ Have you purchased or not If 
he deny the purchase, the judge is then to say to the 
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claimant, ^Produce proof that he has purchased/ and if 
he is unable to do so, and demands the oath of the pur- 
cliaser, the oath is to be put to him in these words, ‘ By 
God, I have not purchased/ or, ^ By God, he has no right 
of pre-emption against me in this mansion as he has 
mentioned.^ This would be putting the oath as to tlie 
result, which is in conformity with tlie opinion of Aboo 
Iluiicefa and Muhammad, while the other mode would 
be to put it as to the cause, which is agreeable to the 
opinion of Aboo Yoosuf. If he refuse the oath or ac- 
knowledge the purchase, or the pre-emptor adduces proof 
of it, decree is to be given in his favour, the right being 
made manifest by proof, AYith regard to the proof of 
the pre-emptor^s being neighbour to the purchased pro- 
perty, it is required that the witnesses should testify that 
* This mansion, which is in the vicinity of the purchased 
mansion, has been the property of this pre-emptor before 
this purchaser purchased this mausion, and that it is his 
up to this time ; wo do not know that it has gone out of 
his ownership/ But if they should say that ' This mansion 
is to this neighbour,^ it would not be sufficient ; though 
if they should say that ‘ The pre-ernptor bought this 
mansion from such an one, and it is in his possession/ or 
that ^ such ail one gave it to him/ the testimony would be 
sufficient. 
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OP DEVICES BY WHICH THE RIGHT OF PRE- 
EMPTION MAY BE EVADED. 

(BaillWfi Digest of Muhammadan Law, pp, 5153 /o 51 1.) 

SoME^ of tlioao are employed to prevent liability to the 
right of pre-emption, and some to diminisli the desire of 
the pre-ernptor to avail himself of it. Among them arc the 
following : — 1st. The seller may give the mansion to the 
purchaser, calling on witnesses to attest the transaction ; 
and the purchaser may then give the price to tlic seller, also 
calling on witnesses to attest the transaction. Pre-emption 
does not attacli in such a case, because the right to it is 
confined to contracts of exchange; and gift, when not made 
originally on condition of an exchange, docs not become 
such a contract by the subsequent delivery of an exchange. 
But this device is necessarily restricted to persons who 
arc competent to make a gratuitous disposal of property, 
and would not be available to fathers or executors selling 
their wards^ property, or to an agent selling that of his 
principal. 2nd. A mouza, or place in a mansion, may 
be separated and marked off with a lino, and bestowed by 
way of sada/cah (cliarity), or of gift, with its right of way, 
and then the remainder of it sold, — by which means the 
right of the prc-cinptor is evaded. The marking off‘ or 
circumscribing is to prevent the gift from being the gift 
of a vioosha, or undivided share, in property that is 
susceptible of division; and the right of pre-emption is 
prevented by the purchaser's becoming a partner,^ and 
as such, having a preferable right to the neighbour's. It 
js made a condition that the stulakah, or gift of the mouza, 
should be made with its right of way, because, otherwise, 
the person in whose favour it is made would be only a 
neighbour to the purchased property, and as such have no 


1 Flit. A1 , VoL VJ, p* 50(f. 

= That ifs, ill tho way ; more properly a Jchnlccl. 
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preferential right over another neighbour. This device, 
it may be observed, is only proper for defeating the right 
of a neighbour, not that of a khuleet, 3r(l. AVitli regard 
to vineyards and lands, if a device is required to prevent 
liability to the right of pre-emption, the trees may be sold 
or given, with their foundations, and tlien the purchaser 
will become a partner in the property, and may afterwards 
purchase the remainder ; or, if a device is sought for lessen- 
ing the pre-emptor^s desire to assert his riglit, the trees 
may be sold, first at a 1 o\y price, and then tlie lands may 
be bought by tlie purchaser of the trees at a high price. 
4th. When a purchase is intended for a hiindrcd dirhems^ 
it may be made openly for a thousand or more, and then 
the purchaser may give the seller a piece of cloth, of the 
value of a hundred, in lieu of the price; whereupon, if 
the pre-emptor should come to make his claim, he must 
take the purchase at the osteusildo price, which its magni- 
tude will disincline him to do. 5th. The seller and pur- 
chaser may declare that the sale was invalid, or a tuJjeeat^ 
or with a condition of option to the seller, and their 
declaration must be accepted, which being the case, there 
is 110 room for a claim of pre-emption, for it is avcU known 
that to found such a claim it is necessary that there 
be an entire cessation of tlic seller’s right for a valid 
cause. 6th. When a man sells his mansion, excepting the 
breadth of a cubit along the boundry of the pre-emptdr, 
the latter has no right of pre-emption, because his neig\- 
bourhood is cut off; and this is a device by which his 
right may be evaded. In like maimer, when such an ex- 
tent is given to him, and delivered, the pre-emptor’s right 
is evaded, for the s&rac person.® 


» See M. L. S., p. 304. 

* niUayfth, Vol. IV, p. 953. This Uevico, however, is imperfect, for it 
leaves the slip uudisposed of. 
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CONSUMMATION 0¥ MAUllIAGE, Oil VALID 
IlETIKEMENT. 

Muhammadun Family Inheritance, 
pp. 338 to 3G0.) 

IIetiremknt, under ordinary circumstances, is equivalent 
to actual consummation of the marriage; and it lias an 
important bearing on questions of dower, in consequence' 
of the following principles. Dower is considered to be 
earned^ by consummation or retirement, or to be due on 
the husband^s death, if he happen to die without consum- 
raution or retirement and without liaving divorced the wife ; 
but if lie divorce the wife without consummation or retire- 
ment, she is only entitled to half. In like inauncr, if a less 
dower than ten dirras be specified, she will be entitled to 
five dirms in case of divorce without consummation or 
retirement,^ It consequently becomes important to con- 
sider what constitutes valid retirement. 

Retirement, in the usual sense of complete retirement,^ 
is the circumstance of a woman being alone with the hus- 
band at such a time and place that there is no bar to 
caution, so as to give him an opportunity of having sexual 
intercourse with her. By such retirement the wife is con- 
sidered to perform her part of the contract, for it is the 
husband’s own fault if he omit to liave connection ; and 
complete retirement is thus, as we have seen, equivalent 
tq actual coition for the purpose of a right to dower. ^ 
Retirement is incomplete, and therefore ineffectual, when 

* i, f., the woman^B title is complete; the dower is not necessarily 
payable at once. Vide infra, 361, Ac., as to prompt and deferred dower, &g. 

* Hcd. ii, iii, 3—6, 11. 

* In the Heilaya, and also in these pages the word may he taken in this 
sense when there is nothing in the context to show that it is to include 
incomplete retirement, 

* Vide iupra 358. 
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there are circumstances which constitute a bar to coition ; 
and this is the case when one of the parties is sick, or 
fasting in tlie niontli of Bamzan, or is in the ihram of a pil- 
grimage ; whether voluntary or obligatory, or of an amrit 
(visitation to the shrine of the Prophet), or when the 
woman is in her courses. Consequently, if the husband 
divorce the wife after such retirement only, she is entitled 
to only half, her specified dower, being deemed to liavc 
been divorced before consummation. It may be noted that 
the fact of the husband being an ineen, or person naturally 
impotent, is not considered a bar to coition,' so that if 
a w^omau retire with such a person she will be entitled to 
her whole specified dower. And Abu Hanifa maintains 
that the law is the same with respect to a majbooh eunuch, 
or man who has been made an eunuch by the amputation 
of the genital organ ; but Abu Yusuf and Muhammad 
oppose this view and maintain that the wife only takes half. 
And it may also be mentioned that a niji (voluntary) fast, 
a fast of atonement, or a fast in consequence of a vow, is 
no bar to complete retirement.® 

It is important to remember that, iu the case of an 
invalid marriage, retirement, even when complete, affords 
no presumption of coition.® 


^ Apparently because the woman has done her part, and ought nob to be 
deprived of the conBidoratiou by a circumstance over which she has no 
control. 

® Hod. ii, iii, 12—14 ; vide also Hed. iv, xi, 2. 

^ Hod. ii, iii, 2f?. Sec further as to invalid marriages, infra^ 367, &c. 
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